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US. Customs Service 


Treasury Decisions 


(T.D. 79-282) 
Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in Malaysia 


There is published below a directive of October 5, 1979, received 
by the Commissioner of Customs from the acting chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning 
restriction on entry of manmade fiber textile products in category 
604 manufactured or produced in Malaysia. This directive amends, 
but does not cancel, that committee’s directive of December 27, 1978 
(T.D. 79-49). 

This directive was published in the Federal Register on October 12, 
1979 (44 F.R. 58941), by the committee. 

(QUO-2-1) 
Dated: November 5, 1979. 
Wiitiam D. Styne 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
Tue AssisTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washingion, D.C., October 5, 1979. 


Committee for the Implementation of Textile Agreements 


ComMIssIONER oF Customs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commisstoner: This directive further amends, but does 
not cancel, the directive issued to you on December 27, 1978, by the 
chairman, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton, wool, 


1 





2 CUSTOMS 


and manmade fiber textile products, produced or manufactured in 
Malaysia. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool, and 
Man-Made Fiber Textile Agreement of May 17 and June 8, 1978; 
and in accordance with the provisions of Executive Order 11651 of 
March 3, 1971, as amended by Executive Order 11951 of January 6, 
1977, you are directed to prohibit, effective on October 12, 1979, and 
for the 12-month period beginning on January 1, 1979, and extending 
through December 31, 1979, entry into the United States for consump- 
tion and withdrawal from warehouse for consumption of manmade 
fiber textile products in category 604, produced or manufactured in 
Malaysia, in excess of 365,854 pounds.? 

Manmade fiber textile products in category 604 which have been 
exported to the United States prior to January 1, 1979, shall not be 
subject to this directive. 

Manmade fiber textile products in category 604 which have been 
released from the custody of the U.S. Customs Service under the pro- 
visions of 19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the effective 
date of this directive shall not be denied entry under this directive. 

A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on January 4, 1978 
(43 F.R. 884), as amended on January 25, 1978 (43 F.R. 3421), 
March 8, 1978 (43 F.R. 8828), June 22, 1978 (43 F.R. 3421), Septem- 
ber 5, 1978 (43 F.R. 39408), January 25, 1979 (44 F.R. 94), 
March 22, 1979 (44 F.R. 17545), and April 12, 1979 (44 ¥.R. 21848). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of Malaysia and 
with respect to imports of manmade fiber textile products from 
Malaysia have been determined by the Committee for the Implemen- 
tation of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, the directions to the Commissioner of 
Customs, which are necessary for the implementation of such actions, 
fall within the foreign affairs exception to the rulemaking provisions 
of 5 U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


! The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1978. Imports during the 
period, January-July 1979, have amounted to 218,134 pounds. 
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(T.D. 79-283) 
Cotton and Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of cotton and manmade fiber textile products manufactured 
or produced in Poland 


There is published below a directive of October 5, 1979, received 
by the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton and manmade fiber textile products in categories 
359 and 612 manufactured or produced in Poland. This directive 
amends, but does not cancel, that committee’s directive of 
December 27, 1978 (T.D. 79-41). 

This directive was published in the Federal Register on October 12, 
1979 (44 F.R. 58940), by the committee. 

(QUO-2-1) 
Dated: November 5, 1979. 
Witii1am D. Styne 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division.) 


U.S. DepartMENT oF COMMERCE, 
Tue AssisTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., October 5, 1979. 


Committee for the Implementation of Textile Agreements 


ComMIssIONER oF Customs, 
Department of the Treasury, Washington, D.C. 

Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on December 27, 1978, by the 
chairman, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton, wool, and 
manmade fiber textile products, produced or manufactured in Poland. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton Textile 
Agreement of January 9 and 12, 1978, between the Governments of 
the United States and the Polish People’s Republic; and in ac- 
cordance with the provisions of Executive Order 11651 of March 3, 
1972, as amended by Executive Order 11951 of January 6, 1977, 
you are directed to prohibit, effective on October 12, 1979 and for 





4 CUSTOMS 


the 12-month period beginning on January 1, 1979, and extending 
through December 31, 1979, entry into the United States for consump- 
tion and withdrawal from warehouse for consumption of cotton and 
manmade fiber textile products in categories 359 and 612, produced 
or manufactured in Poland in excess of the following levels of restraint: 


Category 12-month level of restraint } 
359 600,000 pounds 
612 1,500,000 square yards 


Textile products in categories 359 and 612 which have been ex- 
ported to the United States prior to January 1, 1979, shall not be 
subject to this directive. 

Textile products in categories 359 and 612 which have been released 
from the custody of the U.S. Customs Service under the provisions 
of 19 U.S.C. 1448(b) or 1448(a)(1)(A) prior to the effective date of 
this directive shall not be denied entry under this directive. 

A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on January 4, 1978 
(43 F.R. 884), as amended on January 25, 1978 (48 F.R. 3421), 
March 3, 1978 (43 F.R. 8828), June 22, 1978 (43 F.R. 26773), Sep- 
tember 5, 1978 (43 F.R. 39408), January 2, 1979 (44 F.R. 94), 
March 22, 1979 (44 F.R. 17545), and April 12, 1979 (44 F.R. 21843). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The action taken with respect to the Government of the Polish 
People’s Republic and with respect to imports of manmade fiber 
textile products from Poland has been determined by the Committee 
for the Implementation of Textile Agreements to involve foreign 
affairs functions of the United States. Therefore, the directions to 
the Commissioner of Customs, which are necessary for ‘the imple- 
mentation of such actions, fall within the foreign affairs exception to 
the rulemaking provisions of 5 U.S.C. 553. This letter will be pub- 
lished in the Federal Register. 

Sincerely, 
ArtTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


1 The levels of restraint have not been adjusted to reflect any imports after Dec. 31, 1978. Imports during 
the period beginning on January 1 and extending through July 31, 1979, have amounted to 198,017 pounds 
in category 359 and 830, 704 square yards in category 612. 
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(T.D. 79-284) 


Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in Taiwan 


There is published below a directive of October 10, 1979, received 
by the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of manmade fiber textile products in category 659 (only 
TSUSA Nos. 703.0500 and 703.1000) manufactured or produced in 
Taiwan. This directive amends, but does not cancel, that committee’s 
directive of December 22, 1978 (T.D. 79-48). 

This directive was published in the Federal Register on October 15, 
1979 (44 F.R. 59262), by the committee. 

(QUO-2-1) 
Dated: November 5, 1979. 
Wiuram D. Styne 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 


U.S. DeparRTMENT OF CoMMERCE, 
INDUSTRY AND TRADE ADMINISTRATION, 
Washington, D.C., October 10, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER oF Customs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. CommissionER: On December 22, 1978, the chairman; 
Committee for the Implementation of Textile Agreements, directed 
you to prohibit entry for consumption, or withdrawal from warehouse 
for consumption, of cotton, wool, and manmade fiber textile products 
in certain specific categories, produced or manufactured in Taiwan 
and exported to the United States during the agreement year which 
began on January 1, 1978, in excess of designated levels of restraint. 


The chairman further advised you that the levels of restraint are 
subject to adjustment.’ 


1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of June 8, 1978, as amended, which provide, in part, that: (1) Within the aggregate and 
group limits, specific ceilings may be exceeded by designated percentages; (2) administrative arrangements 
or adjustments may be made to resolve minor problems arising in the implementation of the agreement. 
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Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977, pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of June 8, 1978, as amended, 
concerning textile products, produced or manufactured in Taiwan; 
and in accordance with the provisions of Executive Order 11651 of 
March 8, 1971, as amended by Executive Order 11951 of January 6, 
1977, you are directed to increase, effective on October 16, 1979, the 
level of restraint established in the directive of December 22, 1978 for 
category 659pt., as follows: 

Category Adjusted 12-month level of restraint 2 
659 (only TSUSA 2,725,000 pounds 
Nos. 703.050 
and 730.1000 


The action taken with respect to Taiwan and with respect to im- 
ports of manmade fiber textile products from Taiwan has been 
determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, the directions of the Commissioner of Customs, being 
necessary to the implementation of such action, fall within the foreign 
affairs exception to the rulemaking provisions of 5 U.S.C. 553. This 
letter will be published in the Federal Register. 

Sincerely, 
ArtTHuR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-285) 
Cotton Textile Products—Restriction on Entry 


Restriction on entry of cotton textile products manufactured or produced in the 
Philippines 


There is published below a directive of October 3, 1979, received 
by the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of cotton textile products in category 341 (only TSUSA 
Nos. 382.0039, 382.3302, 382.3305, and 382.3309) manufactured or 
produced in the Philippines. This directive amends, but does not 
cancel, that committee’s directive of December 27, 1978 (T.D. 79-48). 


2 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1978. Importsin TSUSA 
number 703.0500 have amounted to 1,341,896 pounds during the period, January-August 1979. 
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This directive was published in the Federal Register on October 9, 
1979 (44 F.R. 57954), by the committee. 
(QUO-2-1) 
Dated: November 5, 1979. 
Wituram D. Styne 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 


U.S. DepaRTMENT oF COMMERCE, 
Tue Assistant SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., October 3, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: This directive further amends, but does 
not cancel, the directive issued to you on December 27, 1978, by the 
chairman, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton, wool, 
and manmade fiber textile products, produced or manufactured in the 
Philippines. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of August 22 and 24, 1977, as 
amended, between the Governments of the United States and the 
Republic of the Philippines; and in accordance with the provisions 
of Executive Order 11651 of March 3, 1972, as amended by Executive 
Order 11951 of January 6, 1977, you are directed to prohibit, effective 
on October 10, 1979, and for the 12 month period beginning on Jan- 
uary 1, 1979, and extending through December 31, 1979, entry into 
the United States for consumption and withdrawal from warehouse 
for consumption of cotton textile products in part of category 341 
(cnly TSUSA Nos. 382.0039, 382.3302, 382.3305, and 382.3309), 
produced or manufactured in the Philippines, in excess of 78,339 
dozen.? 

Cotton textile products in category 341 (pt.) which have been 
exported to the United States prior to January 1, 1979, shall not be 
subject to this directive. 


1 The level cf restraint has not been adjusted to reflect any entries after Dec. 31, 1978. Imports during the 
period, January-July 1979, have amounted to 65,440 dozen. 


303-893—79——2 





8 CUSTOMS 


Cotton textile products in category 341 (pt.) which have been re- 
leased from the custody of the U.S. Customs Service under the pro- 
visions of 19 U.S.C. 1448(b) or 1484(a)(1)(A) prior to the effective 
date of this directive shall not be denied entry under this directive. 

A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on January 4, 1978 (43 
F.R. 884), as amended on January 25, 1978 (43 F.R. 3421), March 3, 
1978 (43 F.R. 8828), June 22, 1978 (43 F.R. 3421), September 5, 1978 
(43 F.R. 39408), January 25, 1979 (44 F.R. 94), March 22, 1979 (44 
F.R. 17545), and April 12, 1979 (44 F.R. 21843). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The action taken with respect to the Government of the Republic of 
the Philippines and with respect to imports of cotton textile products 
from the Philippines has been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Custcms, which are necessary for the implementation of 
such actions, fall within the foreign affairs exception to the rulemaking 
provisions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 

Sincerely, 
ArtTuurR GAREL, 
Aciing Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-286) 


Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in Korea 


There is published below a directive of September 19, 1979, received 
by the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of manmade fiber textile products in categories 651 and 669 
(only TSUSA 355.4560) manufactured or produced in Korea. This 
directive amends, but does not cancel, that committee’s directive of 
December 28, 1978 (T.D. 79-52). 
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This directive was published in the Federal Register on Septem- 
ber 24, 1979 (44 F.R. 55026), by the committee. 


(QUO-2-1) 
Dated: November 5, 1979. 
Wituram D. Styne 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT OF COMMERCE, 
Tur AssisTANT SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., September 19, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: This directive amends, but does not 
cancel, the directive issued to you on December 28, 1978, by the 
chairman, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton, wool, 


and manmade fiber textile products, produced or manufactured in the 
Republic of Korea. 

Under the terms of the Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 1973, as extended on 
December 14, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of December 23, 1977, as 
amended, between the Governments of the United States and the 
Republic of Korea; and in accordance with the provisions of Executive 
Order 11651 of March 3, 1972, as amended by Executive Order 
11951 of January 6, 1977, you are directed to prohibit, effective on 
September 25, 1979, and for the 12-month period beginning on 
January 1, 1979, and extending through December 31, 1979, entry into 
the United States for consumption and withdrawal from warehouse for 
consumption of manmade fiber textile products in categories 651 and 
669 (only TSUSA 355.4560) produced or manufactured in the Republic 
of Korea, in excess of the folJowing levels of restraint: 

Category 12-month level of restraint ! 
651 60,000 dozen 
669 (only 0 

TSUSA 

355.4560) 


1 The level of restraint for category 651 has not been adjusted to reflect any imports after Dec. 31, 1978. 
Imports during the January-July 1979 period have amounted to 19,537 dozen. 
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Manmade fiber textile products in categories 651 and 669 (only 
TSUSA 355.4560) which have been exported to the United States 
prior to January 1, 1979 shall not be subject to this directive. 

Manmade fiber textile products in categories 651 and 669 (only 
TSUSA 355.4560) which have been released from the custody of the 
U.S. Customs Service under the provisions of 19 U.S.C. 1448(b) or 
1484(a)(1)(A) prior to the effective date of this directive shall not be 
denied entry under this directive. 

A detailed description of the textile categories in terms of TSUSA 
numbers was published in the Federal Register on January 4, 1978 
(43 F.R. 884), as amended on January 25, 1978 (43 F.R. 3421), 
March 3, 1978 (43 F.R. 8828), June 22, 1978 (43 F.R. 26773), Sep- 
tember 5, 1978 (43 F.R. 39408), January 2, 1979 (44 F.R. 94), 
March 22, 1979 (44 F.R. 17545), and April 12, 1979 (44 F.R. 21843). 

In carrying out the above directions, entry into the United States 
for consumption shall be construed to include entry for consumption 
into the Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of the Republic 
of Korea and with respect to imports of manmade fiber textile prod- 
ucts from the Republic of Korea have been determined by the Com- 
mittee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the directions 


to the Commissioner of Customs, which are necessary for the imple- 
mentation of such actions, fall within the foreign affairs 
exception to the rulemaking provisions of 5 U.S.C. 553. This letter will 
be published in the Federal Register. 

Sincerely, 


Paut T. O’Day, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-287) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Restriction on entry of cotton, wool, and manmade fiber textile products manu- 
factured or produced in India 


There is published below a directive of October 12, 1979, received 
by the Commissioner of Customs from the acting chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning 
quota, visa, and exempt certification requirements on certain floor 
coverings of cotton, wool, and manmade fiber textile products in 
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categories 369, 465 and 665, manufactured or produced in India. This 
directive amends, but does not cancel, that committee’s directives of 
January 5, 1979 (T.D. 79-82), and May 13, 1975 (T.D. 75-137). 

This directive was published in the Federal Register on October 17, 
1979 (44 F.R. 59931), by the committee. 


(QUO-2-1) 
Dated: November 6, 1979. 
Wituram D. Styne 


(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 


U.S. DEPARTMENT oF CoMMERCE, 
INDUSTRY AND TRADE ADMINISTRATION, 
Washington, D.C., October 12, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusToMsS, 
DEPARTMENT OF THE TREASURY, 
Washington, D.C. 

Dear Mr. Commissioner: This directive further amends, but does 
not cancel, the directive of January 5, 1979, from the chairman of the 
Committee for the Implementation of Textile Agreements which 
directed you to prohibit, for the 12-month period beginning on Janu- 
ary 1, 1979, and extending through December 31, 1979, entry into the 
United States for consumption and withdrawal from warehouse for 
consumption of certain cotton, wool, and manmade fiber textile 
products, produced or manufactured in India. This directive also 
further amends, but does not cancel, the directive of May 13, 1975, as 
amended, which directed you to prohibit entry for consumption or 
withdrawal from warehouse for consumption of certain cotton, wool, 
and manmade fiber textile products for which Government of India 
had not issued an appropriate export visa. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles, done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of December 30, 1977, as 
amended, between the Governments of the United States and India; 
and in accordance with provisions of Executive Order 11651 of 
March 3, 1972, as amended by Executive Order 11951 of January 6, 
1977, you are directed, effective on October 12, 1979, and until further 
notice, to exempt from levels of restraint and no longer to require 
export visas or exempt certifications for floor coverings, produced or 
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manufactured in India and classified in category 369 (only TSUSA 
Nos. 360.7600 and 361.5420), category 465 (only TSUSA Nos.360.0500, 
360.1000, 360.1500, 361.4200 and 361.4400) and category 665 (only 
TSUSA No. 360.7800). 

The action taken with respect to the Government of India and with 
respect to the designated cotton, wool, and manmade fiber textile 
products from India has been determined by the Committee for the 
Implementation of Textile Agreements to involve foreign affairs 
functions of the United States. Therefore, the directions to the Com- 
missioner of Customs, which are necessary for the implementation of 
such actions, fall within the foreign affairs exception to the rulemaking 
provisions of 5 U.S.C. 553. This letter will be published in the Federal 
Register. 

Sincerely, 
Paut T. O’Day, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-288) 
Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in Mexico 


There is published below a directive of October 4, 1979, received 
by the Commissicner of Customs from the acting chairman, Com- 
mittee for the Implementation of Textile Agreements, concerning 
restriction on entry of manmade fiber textile products in category 
641 manufactured or produced in Mexico. This directive amends, but 
does not cancel, that committee’s directive of March 29, 1979 (T.D. 
79-173.) 

This directive was published in the Federal Register on October 10, 
1979 (44 F.R. 58538), by the committee. 

(QUO-2-1) 
Dated: November 6, 1979. 
Wiu1am D. Styne 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 
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U.S. DeparTMENT OF COMMERCE, 
Tue Assistant SECRETARY FOR INDUSTRY AND TRADE, 
Washington, D.C., October 4, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusToMs, 
Department of the Treasury, 
Washington, D.C. 

Dear Mr. Commissioner: This directive further amends, but does 
not cancel, the directive issued to you on March 29, 1979 by the 
chairman, Committee for the Implementation of Textile Agreements, 
concerning imports into the United States of certain cotton and man- 
made fiber textile products, produced or manufactured in Mexico. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool, and 
Man-Made Fiber Textile Agreement of February 26, 1979, between 
the Governments of the United States and Mexico; and in accordance 
with the provisions of Executive Order 11651 of March 3, 1972, as 
amended by Executive Order 11951 of January 6, 1977, you are 
directed to prohibit, effective on October 4, 1979, and for the 12-month 
period beginning on January 1, 1979, and extending through Decem- 
ber 31, 1979, entry into the United States for consumption and with- 
drawal from warehouse for consumption of manmade fiber textile 
products in category 641 in excess of an adjusted 12-month level of 
restraint of 231,566 dozen.! 

The action taken with respect to the Government of Mexico and 
with respect to imports of manmade fiber textile products from 
Mexico has been determined by the Committee for the Implementa- 
tion of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, the directions to the Commissioner of 
Customs, which are necessary for the implementation of such actions, 
fall within the foreign affairs exception to the rulemaking provisions 
of 5 U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 
ArtHuuR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


1 The adjusted level of restraint has not been adjusted to reflect any imports after Dee. 31, 19783 
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T.D. 79-289 


Foreign Currencies—Daily Rates for Countries Not On Quarterly 
List 


Rates of exchange based on rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for the Brazil cruzeiro, People’s Re- 
public of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singapore 
dollar, Thailand baht (tical) and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for the 
information and use of Customs officers and others concerned pursuant 
to part 159, subpart C, Customs Regulations (19 CFR 159, subpart C) 

Brazil cruzeiro: 
October 22-26, 1979 $0. 0329 


Peoples Republic of China yuan: 
October 22-23, 1979 $0. 654022 
October 24-26, 1999 . 650787 


Hong Kong dollar: 
October 22, 1979 . 198965 
October 23, 1979 . 199005 
October 24, 1979__..._.__-- 2. 10) Fae ae ae . 197531 
October 25, 1979 . 197025 
October 26, 1979 . 198177 


Tran rial: 
October 22-26, 1979 . 0141 
Philippines peso: 
October 22-26, 1979 . 1350 
Singapore dollar: 
October 22, 1979 . 461361 
October 23, 1979 . 459982 
October 24, 1979 . 459559 
October 25, 1979 . 459770 
October 26, 1979 . 458716 


Thailand baht (tical): 
October 22-26, 1979 $0. 0495 
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Venezuela bolivar: 
October 22-26, 1979 
(LIQ-3-CO:T:D:E) 
Date: November 5, 1979. 
DanteEt O. SULLIVAN 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 


(T.D. 79-290) 
Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended 
(31 U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in T.D. 79-264 for the following countries. 
Therefore, as to entries covering merchandise exported on the dates 
listed, whenever it is necessary for Customs purposes to convert such 


currency into currency of the United States, conversion shall be at 
the following rates: 


Switzerland franc: 
October 22, 1979 $0. 600601 
October 23, 1979 . 597729 
October 24, 1979 . 602773 
October 25, 1979 . 603682 
October 26, 1979 . 598982 
(LIQ-3-CO:T:D:E) 
Date: November 5, 1979. 
DanteEt O. SULLIVAN 
(For G. Scott Shreve, Acting 
Director Duty Assessment Division). 
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(T.D. 79-291) 


Reimbursable Services—Excess Cost of Preclearance Operations 


CoMMISSIONER OF Customs, 

Department of the Treasury, 

Washington, D.C. 

Notice is hereby given that pursuant to section 24.18(d), Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
costs for each preclearance installation are determined to be as set 
forth below and will be effective with pay period beginning Novem- 
ber 18, 1979. 

Installation: enue 
Montreal, Canada $14, 306 
Toronto, Canada 
Kindley Field, Bermuda 
Nassau, Bahama Islands 
Vancouver, Canada 
Winnipeg, Canada 
Freeport, Bahamas Islands 
Calgary, Canada 

Jack T. Lacy, 
Comptroller. 
[Published in the Federal Register, Nov. 13, 1979 (44 F.R. 65575)] 





US. Customs Service 
General Notices 


Notice of Application for Recordation of Trade Name Xylogics, Inc. 


Application has been filed pursuant to section 133.12, Customs 
Regulations (19 CFR 133.12), for recordation under section 42 of the 
act of July 5, 1946, as amended (15 U.S.C. 1124) of the trade name 
Xylogics, Inc. used by Xylogics, Inc., a corporation organized under 
the laws of the State of Massachusetts, located at 42 Third Avenue, 
Burlington, Mass. 01803. e 

The application states that the trade name is applied to electronic 
data processing equipment, including central processing units, memory 
devices, controllers, interfaces and tape drives, disc drives, terminals, 
and other peripheral input and output equipment; and computer pro- 
grams in printed form and in the form of magnetic tapes, magnetic 
discs and read-only semiconductor memories manufactured in England 
and the United States. Zylogics International, Ltd., Lyton House, 
Mill Lane, Gerrards Cross, Bucks SLO9SAY, Great Britain is author- 
ized to use the trade name. 

Before final action is taken on the application, consideration will 
be given to any relevant data, views, or arguments submitted in 
writing by any person in opposition to the recordation of this trade 
name. Any such submission should be addressed to the Commissioner 
of Customs, Washington, D.C. 20229, in time to be received not later 
than 30 days from the date of publication of this notice in the Federal 
Register. 

Notice of the action taken on the application for recordation of the 
trade name will be published in the Federal Register. 

Dated: November 5, 1979. 

Donatp W. Lewis, 
Director, Office of 
Regulations and Rulings. 


[Published in the Federal Register, Nov. 9, 1979 (44 F.R. 65229)) 
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CUSTOMS 
(19 CFR Parts 4, 144, 151, and 159) 


Proposed Amendments to the Customs Regulations Relating to Public 
Gaugers of Imported Petroleum and Petroleum Products 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions relating to imported petroleum and petroleum products to 
incorporate recommendations of a Customs petroleum imports task 
force for establishing standardized guidelines and procedures appli- 
cable to the use of public gaugers in monitoring imports of petroleum 
and petroleum products. The purpose of the proposed amendments is 
to insure proper control of imported petroleum and petroleum prod- 
ucts and uniform, complete, and reliable statistics relating to the 
importation of these products. 

DATES: December 7, 1979. 


ADDRESS: Written comments (preferably in triplicate) may be 
addressed to the Commissioner of Customs, attention: Regulations 
and Research Division, room 2335, U.S. Customs Service, 1301 
Constitution Avenue NW., Washington, D.C. 20229. 
FOR FURTHER INFORMATION CONTACT: Alice M. Rigdon, 
Cargo Processing Division, Office of Inspection, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229; 202-566- 
5354. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Controls and checks on the unlading and shore tank gauging of 
imported petroleum and petroleum products are established by each 
district director of Customs under section 151.42, Customs Regulations 
(19 CFR 151.42). Depending on local conditions, the district director 
may employ any of the following methods of control: 

(a) Complete and continuous supervision by a Customs officer when 
other methods are not considered adequate, or when the importer 
requests continuous supervision ; 

(b) Use of reports of public gaugers approved by the Commissioner 
of Customs in accordance with section 151.43, Customs Regulations 
(19 CFR 151.43); 

(c) Use of positive displacement meters at installations where 
provided by the importer; 

(d) Use of turbine-type meters at installations where provided by 
the importer; 
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(e) Sealing of all valves when practical; or 

(f) Taking of vessel ullages before and after the discharge. 

To insure proper control of imported petroleum and petroleum 
products and uniform, complete, and reliable statistics relating to the 
importation of these products, a Customs petroleum imports task 
force was established to survey operations at selected Customs field 
locations and to formulate proposals to achieve these goals. 

Survey teams conducted studies from July 2-20, 1979, in the 10 
locations through which most petroleum and petroleum products im- 
ported into the United States are entered. The teams “found that, in 
general, the Customs Service was providing proper controls and re- 
porting reliable statistics.” However, it was also discovered that 
“* * * there were isolated instances of insufficient controls and that 
the Customs Service was lacking in standardized national procedures 
and guidelines for various aspects of imported petroleum.” Therefore, 
it was determined to be in the national interest, in light of the present 
energy situation, to develop standardized guidelines for processing 
petroleum and petroleum product importations. These guidelines are 
similar to Customs procedures now followed in most locations. Sig- 
nificant changes are the emphasis on uniformity throughout Customs 
and tighter control through increased supervision of various gauging 
procedures, including controls on the use of public gaugers. 

On the basis of task force recommendations, and in accordance 
with Customs intent to maintain a permanent oversight function in 
regard to petroleum imports to insure continued control in this vital 
area, the following changes to section 4.12, Customs Regulations (19 
CFR 4.12), relating to explanations of manifest discrepancies, and 
part 151, subpart C, Customs Regulations (19 CFR part 151, sub- 
part C), relating to the examination, sampling, and testing of petro- 
leum and petroleum products, are proposed. 

DISCUSSION OF PROPOSED SUBSTANTIVE CHANGES 


1. Section 4.12 requires that shortages (merchandise manifested 
but not found) and overages (merchandise found but not manifested) 
be reported to the district director. However, the regulations do not 
specify, for bulk importations, how great the discrepancy must be 
before a report is mandatory. In the case of petroleum and petroleum 
products, it is proposed to add a new section 4.12(c) to require that 
manifest discrepancies, both overages and shortages, be reported if the 
discrepancy exceeds 1 percent. Penalties otherwise provided by law 
for manifest discrepancies may be incurred if the discrepancy exceeds 
1 percent. 

2. Sections 151.41 and 151.45(c), respectively, permit importers to 
estimate the amount of petroleum and petroleum products to be landed 
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for entry or withdrawn from bonded tanks if the exact quantity cannot 
be determined in advance. Such unverified estimates do not provide 
‘Customs with reliable statistics. It is proposed to amend these sections 
to require that these estimates not vary by more than 1 percent from 
the gross quantity landed. Penalties otherwise provided by law may 
be incurred if the amount varies from the estimate by more than 1 
percent. 

The amount actually landed or withdrawn is the amount which is 
to be used for statistical purposes. 

3. Section 151.42 provides that each district director shall establish 
controls and checks on the unlading and shore tank gauging of 
petroleum and petroleum products imported by vessel. Because petro- 
leum and petroleum products also are transported by carriers other 
than vessels, it is proposed to amend section 151.42 to include imports 
by truck, railroad car, pipeline, or other carrier. 

Section 151.42 also permits the district director to exercise discre- 
tion in determining which methods of control to use in the unlading and 
gauging of petroleum and petroleum products. To insure uniformity in 
Customs controls and reliable statistics regarding the quantities of 
petroleum and petroleum products landed, it is proposed that this 
section be amended to state that, where possible, two methods of con- 
trol shall be utilized. 

In addition, it is proposed to amend this section to provide that 
Customs officers will perform or witness: (1) Opening ullages of car- 
riers; (2) closing ullages of all carriers which have not completely dis- 
charged cargo or if an importer or carrier requests Customs to witness 
closing ullages due to special problems; (3) shore tank gauges per- 
formed by company or related-party employees; (4) between 5 and 10 
percent of shore tank gauges conducted by public gaugers; and (5) 
shore tank gauges, including those conducted by a public gauger, 
where no carrier ullages are taken. It is anticipated that exceptions to 
the gauging and ullaging procedures will be limited to safety and tech- 
nological constraints (such as pressurized inert gas systems or danger- 
ous stream boardings). Further, because the sealing of valves has not 
been found to be a reliable method of control, it is proposed to delete 
present section 151.42(e), which refers to this method. 

Consistent with an existing requirement that meters used in gauging 
petroleum and petroleum products be approved by Customs, it is pro- 
posed to amend sections 151.42 (c) and (d) to provide that positive 
displacement meters and turbine-type meters used as methods of con- 
trol in gauging petroleum and petroleum products must be of a type 
approved by Customs. 

To insure reliable information regarding petroleum and petroleum 
products imported otherwise than by vessel, it is proposed to add a 
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new subsection to section 151.42. The new subsection would require 
the reporting of discrepancies in manifests of petroleum and petroleum 
products imported by truck, railroad car, pipeline, or other carrier, if 
the discrepancy exceeds 1 percent. As in the case of petroleum and 
petroleum products imported by vessel, it is anticipated that penalties 
otherwise provided by law for manifest discrepancies may be incurred 
if the discrepancy exceeds 1 percent. Reports of discrepancies would 
be made by the carrier (or its agent), and the importer following the 
procedure set forth in sections 4.12 (a) and (c). 

The amount actually imported is the amount which is to be used 
for statistical purposes. 

4, Section 151.43(a) provides that the acceptance of public gauger 
quantity reports of imported petroleum and petroleum products is 
discretionary with the district director. To aid Customs in maintaining 
proper control over the gauging of imported petroleum and petroleum 
products, it is proposed to amend this section to permit acceptance of 
these reports for shore tank gauging and closing carrier ullages, if 
Customs independently employs as a second method of control, one 
of the other methods described in section 151.42(a), and there is no 
evidence that the public gauger has failed to comply with the pro- 
visions of part 151, subpart C, of the regulations. 

5. Section 151.43(b) provides that in applying for Customs public 
gauger approval, an applicant must agree to avoid conflict-of-interest 
situations. However, there is no requirement that, after approval, 
gaugers inform Customs of any change of name, address of principal 
place of business, ownership, or financial condition, or, if a corporation, 
of any change in its articles of incorporation, officers, directors, or 
parent-subsidiary relationship. Consequently, it is proposed to amend 
section 151.43(b) to require approved public gaugers to notify the 
Commissioner in writing within 60 days of any of the changes specified 
above. 

To insure that public gaugers carry out their responsibilities and 
that their operations are not subject to improper influence, it is pro- 
posed that they be required to notify Customs of any (1) effort to 
influence or otherwise impede the performance of their duties in 
connection with proper gauging of petroleum or petroleum products; 
or (2) attempt to coerce them fraudulently to change or falsify records 
maintained by them in the course of their employment. 

6. Section 151.43(d) provides that a public gauger’s Customs 
approval may be revoked for failure to comply with the provisions of 
that section but does not provide for the imposition of any other sanc- 
tion. To provide sanctions other than revocation, it is proposed to 
amend this section to permit Customs to suspend approval or to 
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assess liquidated damages under the public gauger bond described in 
section 113.13(b), Customs Regulations (19 CFR 113.13(b)). 

7, Section 151.43(e)(1) provides that to be approved by Customs, 
all measuring and testing devices in use in a public gauger’s operation 
shall be maintained in first-class condition. To clarify that automatic 
sampling devices also are covered, it is proposed to amend section 
151.48(e)(1) to include automatic sampling devices with measuring 
and testing devices. 

8. Section 151.43(e)(3) requires that as a condition of approval, 
public gaugers authorized to sign gauging reports must have a mini- 
mum of 6 months on-the-job training and experience. To insure com- 
pliance with this rule, it is proposed to amend section 151.43(e) (3) to 
require that public gaugers provide Customs with written certification 
of their training and experience. 

9. The regulations do not require that a public gauger maintain 
records for Customs inspection pertaining to the measurement, 
gauging, testing, or sampling or imported petroleum or petroleum 
products performed in the course of his employment, nor for Customs 
verification of any other records kept by him in the normal course of 
business. To obtain the most reliable petroleum import statistics 
possible, it is proposed to add new subsections (g) and (h) to section 
151.43, establishing a recordkeeping requirement for public gaugers 
and providing a procedure for verification of these records by Customs. 

10. Part 151, subpart C, provides that Customs approval of a public 
gauger may be revoked for failure to comply with any of the provisions 
of that subpart. However, it is silent as to the public gauger’s rights 
in such situations. Accordingly, it is proposed to add a new subsection 
(i) to section 151.43, to provide an approved public gauger with due 
process before any revocation or suspension of his approval by Customs. 

11. It is proposed to add a new subsection (j) to section 151.43 to 
state that in addition to (1) any penalty otherwise provided by law 
which may be incurred for failure to comply with the provisions of 
part 151, subpart C, or (2) any sanction which may be imposed against 
a public gauger approved by Customs under the provisions of that 
subpart, a monetary penalty also may be assessed under section 592, 
Tariff Act of 1930, as amended (19 U.S.C. 1592), if appropriate. 

12. Section 151.44(c) provides that whenever practicable, the district 
director may require that the measurements and calibrations shown on 
the gauge tables of petroleum storage tanks be verified by a Customs 
officer. Because a district director may deem verification necessary at 
a time when no qualified Customs officer is available, it is proposed to 
amend this section to permit the district director to accept an inde- 
pendent certification verifying these measurements and calibrations. 
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The independent verification would be performed at the expense of 
the storage tank proprietor. 


PROPOSED EDITORIAL CHANGES 


13. In sections 144.37, 151.28, 159.21, and part 151, subpart C, 
variations of the word “gage” are used. Because the preferred non- 
technical spelling of the word is “gauge,” it is proposed that the regula- 
tions be amended to reflect this preference. 

14. Part 151, subpart C, refers to public gaugers as ‘‘licensed public 
gaugers.’”’ Because public gaugers are approved by Customs in accord- 
ance with section 151.43, and not “licensed” by a public authority in 
every case as the regulations imply, the use of the word is inaccurate 
in this context. It is proposed, therefore, that all references to “licensed 
public gaugers” in subpart C be changed to “‘public gaugers.” 


DRAFTING INFORMATION 


The principal author of this document was Lawrence P. Dunham, 
Regulations and Research Division, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs offices 
participated in its development. 


PROPOSED AMENDMENTS 


It is proposed to amend parts 4, 144, 151, and 159, Customs Regula- 


tions (19 CFR parts 4, 144, 151, 159) in the following manner: 


Part 4—VEssELS tN ForEIGN AND Domestic TRADES 
It is proposed to amend section 4.12 to read as follows: 
4.12 Explanation of manifest discrepancy. 


(a)(1) Vessel masters or agents shall notify the district director 
on Customs form 5931 of shortages (merchandise manifested, 
but not found) or overages (merchandise found, but not manifested) 
of merchandise. 

(2) Shortages shall be reported to the district director by the 
master or agent of the vessel by endorsement on the importer’s 
claim for shortage on Customs form 5931 as provided for in section 
158.3 of this chapter or within 60 days after the date of entry of 
the vessel, whichever is later. Satisfactory evidence to support 
the claim of nonimportation * or of proper disposition, or other 
corrective action (see sec. 4.34) shall be obtained by the master 
or agent and shall be retained in the carrier’s file for 1 year. 

3) Overages shall be reported to the district director within 
60 days after the date of entry of the vessel by completion of a 
post entry “ or suitable explanation of corrective action (see sec. 
4.34) on the Customs form 5931. 


303-893—79——-4 
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3 * * * “Tf any merchandise described in such manifest is not 
found on board the vessel or vehicle the master or other person in 
charge or the owner of such vessel or vehicle or any person directly 
or indirectly responsible for any discrepancy between the merchan- 
dise and said manifest shall be subject to a penalty of $500: Provided, 
That if the appropriate Customs officer shall be satisfied that the 
manifest * * * is incorrect by reason of clerical error or other 
mistake and that no part of the merchandise not found on board 
was unshipped or discharged except as specified in the report of the 
master, said penalties shall not be incurred. * * *, the term ‘clerical 
error’ means a nonnegligent, inadvertent, or typographical mistake 
in the preparation, assembly, or submission of the manifest. * * *” 
(Tariff Act of 1930, sec. 584, as amended; 19 U.S.C. 1584.) 

** “Tf there is any merchandise or baggage on board such vessel 
which is not included in or which does not agree with the manifest, 
the master of the vessel shall make a post entry thereof, and mail or 
deliver a copy to such employee as the Secretary of the Treasury 
shall designate and for failure so to do shall be liable to a penalty of 
$500.” 

(Tariff Act of 1930, sec. 440, as amended; 19 U.S.C. 1440.) 

(4) The district director shall immediately advise the master or 
agent of those discrepancies which are not reported by the master 
or agent. Notification may be in any appropriate manner, including 
the furnishing of a copy of Customs form 5931 to the master or 
agent. The master or agent shall satisfactorily resolve the matter 
within 30 days after the date of such notification or within 60 days 
after entry of the vessel, whichever is later. 

(5)(a) Unless the required notification and explanation is made 
timely and the district director is satisfied that the discrepancies 
resulted from clerical error or other mistake and that there has 
been no loss of revenue (and in the case of a discrepancy not initially 
reported by the master or agent that there was a valid reason for 
failing to so report), applicable penalties under section 584, Tariff 
Act of 1930, as amended (19 U.S.C. 1584), shall be assessed (see 
sec. 162.31 of this chapter). For purposes of this section, the term 
“clerical error” is defined as a nonnegligent, inadvertent, or typo- 
graphical mistake in the preparation, assembly, or submission of 
the manifest. However, repeated similar manifest discrepancies 
by the same parties may be deemed the result of negligence and 
not clerical error or other mistake. For the purpose of assessing 
applicable penalties, the value of the merchandise shall be deter- 
mined as prescribed in section 162.43 of this chapter. The fact that 
the master or owner had no knowledge of a discrepancy shall not 
relieve him from the penalty. 
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(b) Except as provided in paragraph (c) of this section, a correc- 
tion in the manifest shall not be required in the case of bulk merchan- 
dise if the district director is satisfied that the difference between 
the manifested quantity and the quantity unladen, whether the 
difference constitutes an overage or a shortage, is an ordinary and 
usual difference properly attributable to absorption of moisture, 
temperature, faulty weighing at the port of lading, or other similar 
reason. A correction in the manifest shall not be required because 
of discrepancies between marks or numbers on packages of mer- 
chandise and the marks or numbers for the same packages as 
shown on the manifest of the importing vessel when the quantity 
and description of the merchandise in such packages are correctly 
given. 

(c) Manifest discrepancies (shortages and overages) of petroleum 
and petroleum products, shall be reported on Customs form 5931, 
signed by both the carrier and the importer, if the discrepancy 
exceeds 1 percent. 


(R.S. 251, as amended, secs. 440, 584, 624, 46 Stat. 712, as amended, 
748, as amended, 759 (19 U.S.C. 66, 1440, 1584, 1624).) 
* * * * * * * 


It is proposed to amend part 151, subpart C, to read as follows: 


Part 151—ExXAMINATION, SAMPLING AND TESTING OF 
MERCHANDISE 


* * * * * * * 
SUBPART C—PETROLEUM AND PETROLEUM PRODUCTS 
151.41 Information on entry summary. 


On the entry summary for petroleum or petroleum products in 
bulk, the importer shall show the API gravity at 60° Fahrenheit, 
in accordance with the current edition of the ASTM-IP “Petro- 
leum Measurement Tables” (American edition), published by 
the American Society for Testing and Materials. The appropriate 
unabridged table shall be used in the reduction of volume to 60° 
F. If the exact volumetric quantity cannot be determined in 
advance, the entry summary may be made for “ United 
States gallons, more or less,’’ but in no case may the estimate 
vary by more than 1 percent from the gross quantity landed. The 
information required by this section also shall be shown on the 
entry summary permit if the entry summary is filed at the time 
of entry, and on each entry summary continuation sheet regard- 
less of when the entry summary is filed. 
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151.42 Controls on unlading and gauging. 


(a) Methods of control—Each district director may establish 
controls and checks on the unlading an measurement of petroleum 
and petroleum products imported by vessel, truck, railroad car, 
pipeline, or other carrier. Where possible, at least two of the 
following methods of control shall be employed: 

(1) Use of Customs-approved, positive-displacement meters at 
installations where provided by the importer; 

(2) Use of Customs-approved, turbine-type meters at installa- 
tions where provided by the importer; 

(3) Taking of carrier ullages before and after discharge; or 

(4) Shore tank gauging. 

Customs officers will perform or witness ullaging and gauging as 
follows: 

(i) Opening ullages of carriers. 

(ii) Closing ullages of all carriers which have not completely 
discharged cargo or if an importer or carrier requests Customs 
to witness closing ullages due to special problems. 

(iii) Shore tank gauges performed by company or related-party 
employees. 

(iv) Between 5 and 10 percent of shore tank gauges conducted 
by public gaugers. 

(v) Shore tank gauges, including those conducted by a public 
gauger, where no carrier ullages are taken. 

(b) Discrepancies.—Discrepancies (shortages and overages) 
shall be reported in the manner specified in section 4.12 of this 
chapter. If the discrepancy exceeds 1 percent, the master or other 
person in charge, or the owner of the vessel or vehicle, or any 
person directly or indirectly responsible for the discrepancy may 
be subject to the imposition of the appropriate penalty under 
section 460, 584, or 592, Tariff Act of 1930, as amended (19 
U.S.C. 1460, 1584, 1592). 


151.43 Public gaugers. 


(a) Acceptance of quantity reports—Subject to such controls 
and checks as he may deem necessary, the district director may 
accept, for shore tank gauging and closing of carrier ullages, the 
reports of quantities of imported petroleum and petroleum prod- 
ucts made by public gaugers approved by the Commissioner 
in accordance with this section, provided— 

(1) Customs independently employs as a second method of 
control, one of the other methods described in section 151.42(a), 
and 
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(2) There is no evidence that the public gauger has failed to 
comply with the provisions of this subpart. 

(b) Application—Any public gauger desiring approval shall 
submit an application, which may be in the form of a letter, to 
the Commissioner of Customs, Washington, D.C. 20229. The 
application shall contain or be accompanied by the following: 

(1) The applicant’s name, address, and ownership, and a 
statement of financial condition. 

(2) If a corporation, a copy of its articles of incorporation, 
a list of its officers and directors, and details of any parent- 
subsidiary relationship. 

(3) A detailed statement of the applicant’s qualifications. 

(4) The Customs district(s) for which approval is requested. 

(5) A written agreement in the following form to avoid conflict- 
of-interest situations and to comply with operating requirements 
prescribed by Customs: 


PUBLIC GAUGER AGREEMENT 


As conditions for the approval of this application, I 
undertake and agree: 

(1) To have no financial interest in, or other connection 
(except for acceptance of the usual fees for gauging services) 
with, any business or other activity which might be con- 


sidered to affect the unbiased performance of my duties as a 
public gauger for Customs purposes, in accordance with the 
standards and procedures approved by the Commissioner of 
Customs. 

(2) To comply with the requirments of part 151, subpart 
C, Customs Regulations (19 CFR part 151, subpart C), and 
with any procedures prescribed by the Commissioner or 
district director of Customs pursuant to that subpart. 

(3) To notify the Commissioner and district director of 
Customs in writing within 60 days of any change of name, 
address, ownership, or financial condition, and, if a corpora- 
tion of change in its articles of incorporation, officers, direc- 
tors, or parent-subsidiary relationship. 

(4) To communicate immediately to the Commissioner and 
district director of Customs notice of any— 

(i) Effort to influence, or otherwise impede, the perform- 
ance of my duties in connection with the proper gauging of 
petroleum or petroleum products, or 

(ii) Attempt to coerce me fraudulently to change or falsify 
records maintained in the course of my employment. 
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(6) A bond in the amount of $10,000 to insure that the gauging 
will be in conformance with the approved standards and pro- 
cedures, and with such procedures as may be prescribed by the 
district director pursuant to paragraph (f) of this section. The 
form of the required bond will be available from any district 
director. 

(c) Investigation of applicant—The Commissioner shall direct 
the Office of Investigations to make such investigation as he 
deems necessary to determine the applicant’s fitness and reputa- 
tion, and to verify the correctness of the statements made in the 
application. 

(d) Notice of approval, disapproval, suspension, or revocation.— 
When the investigation is completed, the applicant will be ad- 
vised of the approval of his application, or, if disapproved, of the 
reasons for such action. An approval may be suspended or revoked 
by the Commissioner for failure to comply with any of the provi- 
sions of this subpart, or liquidated damages may be assessed under 
the public gauger bond described in section 113.13(b) of this 
chapter. Notice of approvals or suspensions or revocations of 
approval will be published from time to time in the Customs 
BULLETIN. 

(e) Requirements for operations.—To be approved for Customs 
purposes, a public gauger’s operations shall conform to the fol- 
lowing requirements: 

(1) All measuring and testing devices, including automatic 
sampling devices, in use shall be maintained in first-class condi- 
tion. Each device shall be calibrated before the first use, and 
checked at regular intervals thereafter, against standards whose 
accuracy is traceable to standards issued by the National Bureau 
of Standards. In making calibrations and checks, the applicable 
methods of the American Society for Testing and Materials or 
the American Petroleum Institute shall be used. 

(2) All gauging, testing, and sampling procedures shall be in 
conformance with published industry standards, such as those of 
the American Petroleum Institute or the American Society for 
Testing and Materials, and shall conform to such specific proce- 
dures as may be required by the district director in accordance 
with paragraph (f) of this section. 

(3) Each public gauger authorized to sign gauging reports shall 
furnish Customs with a written certification that he has a mini- 
mum of 6 months on-the-job training and experience. 

(4)(i) The public gauger shall investigate promptly any appar- 
ent irregularities, procedural difficulties, or indications of sys- 
tematic bias called to his attention by the district director, or of 
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which he otherwise may become aware, and immediately shall 
take corrective measures if indicated. The public gauger shall 
notify the district director of any such matter of which he may 
become aware. 

(ii) The district director shall notify the Commissioner of each 
such matter that he brings to the attention of the public gauger, 
or which the public gauger brings to his attention, and of the 
corrective measures taken. 

(f) Procedures prescribed by district director—The district 
director is authorized to prescribe general or specific procedures 
to be followed by each approved public gauger at each of the 
discharging facilities in the district. 

(g) Recordkeeping requirement.—Records of the public gauger 
of the type normally kept in the ordinary course of business, 
pertaining to the measurement, gauging, testing, and sampling 
of imported petroleum and petroleum products, shall be main- 
tained for 5 years in accordance with sections 162.1a and 162.1¢ 
of this chapter. 

(h) Verification requirement. 

(1) Compliance.—To insure compliance with the provisions of 
this subpart and accuracy and uniformity in the information 
submitted by public gaugers, the district director shall verify by 
integrity checks, audits, and, if necessary, investigations, the 
gauging operations in his district. Any discrepancy between the 
quantity reported by the gauger and the quantity found by 
Customs shall be resolved in favor of Customs unless the gauger 
produces clear and convincing evidence that Customs is in error. 

(2) Sanctions —If a public gauger’s reports are repeatedly 
inaccurate to a significant degree, the gauger may be subject to 
sanctions in accordance with sections 151.43 (d) and (i). 

(i) Suspension or revocation of Customs approval. 

(1) Grounds.—Failure to comply with the provisions of this 
subpart may be grounds for suspension or revocation of Customs 
approval of a public gauger. 

(2) Notice-——The district director shall give written notice of 
the proposed suspension or revocation to the public gauger. 
The notice shall be in the form of a statement setting forth 
specific grounds for the proposed action and shall become final 
unless the public gauger files a written reply in accordance with 
paragraph (3) of this subsection. An information copy of the 
notice shall be forwarded by the district director to headquarters. 

(3) Reply.—The public gauger may file a written reply with 
the district director within 10 days following receipt of the notice. 
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An extension of time to reply beyond the 10-day period may be 
granted for good cause. The reply shall be filed in duplicate and 
shall set forth the response of the public gauger, including his 
answers to the allegations and rebuttal evidence, if any. The 
district director upon request, may allow an oral presentation as 
to why approval should not be suspended or revoked. 

(4) Action on reply.—If the district director determines that 
the allegations set forth in the notice have not been proved, he 
shall notify the public gauger that suspension or revocation no 
longer is contemplated, and the case shall be closed. Otherwise, 
the approval shall be suspended or revoked, in which case the 
district director shall notify the gauger that he may request 
review of the suspension or revocation by the Commissioner in 
accordance with paragraph (6). An information copy of the dis- 
trict director’s action shal]] be forwarded to headquarters. 

(5) Stay of suspension or revocation—The decision of the 
district director to suspend or revoke approval shall be stayed 
until the time for gauger to file a petition for review by head- 
quarters has passed and no action has been taken on his part 
or, if a petition for review has been filed in accordance with 
paragraph (6), until headquarters affirms the decision of the 
district director. 

(6) Review of suspension or revocation of approval.—Petitions 
for review of suspension or revocation of a public gauger’s Cus- 
toms approval by the district director shall be addressed to the 
Commissioner and filed in duplicate with the appropriate district 
director for transmission to headquarters. Petitions for review 
shall be filed within 30 days from the date of suspension or revo- 
cation of approval and shall state the facts and circumstances 
relied upon by the petitioner in seeking review of the district 
director’s order. The petition shall be reviewed by the Com- 
missioner or his designee. Upon completion of the review, a 
written decision shall be forwarded to the district director for 
delivery to the public gauger. 

(7) Publication—Notice of any final action by the district 
director or the Commissioner suspending or revoking approval 
of a public gauger shall be published in the Federal Register and 
the Customs BULLETIN. 

(j) Penalties—In addition to— 

(i) Any penalty otherwise provided by law which may be in- 
curred for failure to comply with the provisions of this subpart, or 

(ui) Any sanction which may be imposed against a public 
gauger approved by Customs under the provisions of this subpart, 
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a monetary penalty also may be assessed under section 592, 
Tariff Act of 1930, as amended (19 U.S.C. 1592), if appropriate. 


151.44 Storage tanks. 


(a) Plans and gauge tables—When petroleum or petroleum 
products subject to duty at a specific rate per gallon are im- 
ported in bulk tank vessels and are to be transferred into shore 
storage tanks, both the plans of each shore tank showing all 
outlets and inlets and the gauge table for each tank showing its 
capacity in U.S. gallons per inch or fraction of an inch of height 
shall be certified as correct by the proprietor of the tank. One 
set of these plans and gauge tables so certified shall be kept on 
file at the plant of the oil company and shall be available at all 
times to Customs officers. Another certified set of the shore 
tank plans and gauge tables shall be filed with the district direc- 
tor for use in verifying the Customs officers’ reports. The dis- 
trict director may require such additional sets of shore tank plans, 
including subsidiary pipeline plans, and gauge tables as he may 
deem necessary. The storage tank proprietor shall maintain the 
plans and gauge tables for 3 years after discontinuing use of the 
storage tanks as bonded warehouses for the storage of imported 
petroleum or petroleum products. 

(b) Tags required on valves—The inlet and outlet valves of 
each tank shall have tags of a permanent type affixed by the 
proprietor or lessee indicating the use of the valves. 

(c) Verification of gauge tables—Whenever practicable, the 
district director may require the measurement and calibrations 
shown on the gauge tables to be verified by a Customs officer. If 
no qualified Customs officer is available, the district director 
may accept an independent certification verifying the measure- 
ments and calibrations. The independent verification shall be 
performed at the expense of the storage tank proprietor. 


151.45 Storage tanks bonded as warehouses, 


(a) Application.- -Tanks for the storage of imported petroleum 
or petroleum products in bulk may be bonded as warehouses 
of class 2 if to be used exclusively for the storage of petroleum or 
petroleum products belonging or consigned to the owner or 
lessee of the tank. In addition to the documents and bonds 
required to be filed with the application to bond (see sec. 19.2 
of this chapter), the certified plans and gauge tables required 
by section 151.43 shall be filed. . 

(b) Removal of nonbonded petrolewm.—If a bonded tank is not 
empty at the time the first importation of bonded petroleum or 
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petroleum products is to be stored therein, the amount of non- 
bonded petroleum or petroleum products in the tank shall be 
withdrawn by the proprietor as soon as possible. The: request 
to withdraw shall be in the form of a letter and no formal with- 
drawal need be filed. Domestic or duty-paid petroleum or pe- 
troleum products shall not thereafter be stored in the tank as 
long as the tank remains bonded. 

(c) Information on warehouse withdrawal.—Warehouse with- 
drawals of petroleum or petroleum products from bonded tanks 
shall show the information specified in section 151.41, as well as 
the designation of the tank from which the merchandise is to be 
withdrawn. Such withdrawals may be made for ‘ 
gallons, more or less,” but in no case may the estimate vary by 
more than 1 percent from the gross quantity landed. 


151.46 Allowance for excessive water and sediment. 


Allowance for excessive moisture or other impurities in im- 
ported petroleum or petroleum products shall be made in accord- 
ance with section 158.13 of this chapter for the quantity of water 
and sediment, established to be in excess of that usually found 


in such merchandise, as set forth in the following table: 


; Quantity 
Merchandise: (percent) 


Crude petroleum 
Petroleum products having an API gravity at 60° of less than 22°_ 


(Sec. 507, 46 Stat. 732 (19 U.S.C. 1507)) (R.S. 251, as amended, sec. 
624, 46 Stat. 759, 77A Stat. 14 (19 U.S.C. 66, 1202 (Gen. Hdntes. 
11, 12), 1624).)) 


151.47 Entered quantities of petroleum or petroleum products 
released under entry or immediate delivery. 


(a) Optional entry of net quantity landed.—As an alternative to 
stating onthe entry summary the gross quantity of petroleum or 
petroleum products released under the immediate delivery pro- 
cedure in section 142.21 of this chapter, or under the entry docu- 
mentation in section 142.3(a), the importer may file an entry 
summary for the net quantity of petroleum or petroleum products 
landed. The net quantity shall be determined by deducting the 
quantity of sediment and water present in excess of 0.3 percent, 
as reported in a laboratory test made by an independent com- 
mercial laboratory which has been approved by the Commis- 
sioner. The commercial laboratory report shall be filed with the 
entry summary. 
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(b) Approval of independent commercial laboratories—Applica- 
tions of independent commercial laboratories for approval of the 
use of their tests in determining the net landed quantity of 
petroleum or petroleum products shall be sent to the Commis- 
sioner of Customs, Washington, D.C. 20229..For the purposes of 
this section, the approval of a public gauger by the Commissioner 
in accordance with section 151.43 shall constitute approval of the 
commercial laboratories operated by the public gauger as a part 
of the services rendered by him for his customers. 

(c) Use of Customs laboratory tests for liquidation.—W here there 
is a difference between the quantity reported by the Customs 
laboratory and the quantity reported by the approved independ- 
ent commercial Jaboratory, the results of the Customs laboratory 
test shall be used in the liquidation of the entry and in deter- 
mining the quantity chargeable against the importer’s oil import 
license, unless the difference ‘is within the limits set forth in 
paragraph (d) of this section. 

(d) Use of commercial laboratory tests for liquidation—The 
quantity reported by the approved independent commercial 
laboratory shall be used in the liquidation of the entry and in 
determining the any See eee against the importer’s oil 
import license if the difference between the commercial labora- 
tory test and the Customs chats test do not exceed the differ- 
ences set forth in the following table (adapted from ASTM Des- 
ignation Di796, fig. 3): 

Percentage of water and 


sediment found by 7 
y Mazimum percentage 
Customs laboratory: difference allowable 


0.05 to 0.50 
0.51 to 1.50 
More than 1.50 


(Sec. 507, 46 Stat. 732, 19 U.S.C. 1507.) 
EDITORIAL CHANGES 


In sections 144.37, 151.28, and 159.21, the spelling of the words 
, ? 5S 
“cage” and “gaging” is changed to “gauge” and “gauging,” respec- 


tively, wherever the words appear. 
~? I 
AUTHORITY 


These amendments are proposed under the authority of R.S. 251, 
as amended, sections 2, 3, 23 Stat. 118, as amended, 119, as amended, 
section 624, 46 Stat. 759, as amended, section 101, 76 Stat. 72, 77A 
Stat. 14, 5 301, 19 U.S.C. 66, 1202 (Gen. Hdntes. 11, 12 


Tariff Schedules of the Unit i States), 1623, 1624. 
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COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Customs. 
Comments submitted will be available for public inspection in accord- 
ance with section 103.8(b), Customs Regulations (19 CFR 103.8(b)), 
during regular business hours at the Regulations and Research 
Division, Headquarters, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229. 

The present situation requires that the implementation of this 
proposal be expedited so that these rules can be in effect as soon as 
possible. It therefore is considered impractical and contrary to the 
public interest to permit a 60-day period for public comments. Accord- 
ingly, the period within which comments are to be submitted is 30 
days from the date of publication of this proposal in the Federal 
Register, instead of the 60 days ordinarily required by Executive 
Order 12044 of March 23, 1978 (43 F.R. 12661) and the implementing 
Treasury Department directive of November 2, 1978 (43 F.R. 52120). 


R. E. Cuasen, 
Commissioner of Customs. 
Approved: November 1, 1979. 
RicHarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, Nov. 7, 1979 (44 F.R. 64434)] 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued. by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury 
decisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identifying 
matters of interest which recently have been considered by the Office 
of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, Attention: Legal Reference Area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue N.W., Washington, D.C. 20229. 
These copies will be made available at a cost to the requester of $0.10 
per page. However, the Customs Service will waive this charge if the 
total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs BuLLETIN, through 
July 18, 1979, are available in microfiche format at a cost of $11.10 
($0.15 per sheet of fiche). It is anticipated that additions to the micro- 
fiche will be made quarterly and subscriptions are available. Requests 
for the microfiche now available and for subscriptions should be 
directed to the legal reference area. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Dated: November 6, 1979. 

DonaLp W. Lewis, 
Director, Office of 
Regulations and Rulings. 
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Date of 
decision 


10- 4-79 


10-11-79 


10-17-79 


10- 3-79 
9-25-79 
10- 5-79 


10-18-79 


10-16-79 
10— 2-79 
10-11-79 
10-11-79 


10-11-79 
9-27-79 


10- 5-79 
9-26-79 


10-10-79 


9-27-79 


10- 5-79 
9-27-79 


10-11-79 


10- 5-79 
10- 2-79 
10— 2-79 
10-17-79 
10-19-79 


10-17-79 
10-17-79 


File No. 


104135 


104229 


104300 


711456 
055296 
057030 


057483 


057943 
057979 
060781 
060816 


060879 
061000 


061336 
061360 


061387 


061405 


061440 
061489 


061511 


061548 
061645 
062117 
062200 
062222 


062225 
062264 


CUSTOMS 


Issue 


Instruments of international traffic: Whether synthetic 
fabric used with an instrument of international traffic 
qualifies as part of such instrument 

Vessel repair: Nonremissibility of duties paid for foreign 
vessel repairs occasioned by normal wear and tear 

Carrier control: Whether contemplated coastwise 
transportation of foreign-flag passenger vessel is the 
“primary object” of voyage 

Nonresident exemptions: Personal effects (812.10) 

Classification: Steel swage nuts (646.42, 646.56) 

Classification: Combination ice-scraper and brush 
(750.70, 774.60) 

Classification: Down-filled gloves (705.35, 
735.05) 

Classification: Particle boards (222.64) 

Classification: Toy figure of imaginary creature (737.95) 

Classification: Man’s jacket with epaulets (380.84) 

Classification: Articles printed on plastic (274.90, 
790.55) 

Classification: Nonwoven bonded fabric of nylon and 
polyester fibers (355.25) 

American selling price: Athletic footwear (700.60) 

Classification: Raffia gerland (222.62, 748.21) 

Classification: Drawn, chrome-plated steel intended for 
use as barbecue grill axle (609.41, 609.43, 609.45, 
653.52, 657.25) 

Valuation: Interpretation of phrase “‘at a time preceding 
the date of exportation” with respect to constructed 
value appraisement 

American selling price: Women’s casual footwear con- 
sisting of open-toe, open-back, sling-back shoe with 
medium wedge and upper of woven/knit fabric (700.60) 

Classification: Dog brushes (750.47, 750.70) 

American selling price: Men’s casual, closed-toe, closed- 
back slip-on shoe with medium wedge and fabric 
upper (700.60) 

Classification: Blue jeans with triple stitching and 
hammer loop (382.00) 

Classification: Magnesium scrap (628.55) 

Classification: Electronic target game (734.20) 

Classification: Clip-on figure of furry monkey (737.35) 

Classification: Electronic novelty (737.95) 

Classification: Footwear with uppers of imitation 
suede (700.58, 700.60) 

Classification: Microprocessor (676.15) 

American selling price: Date on which American selling 
price of domestic prototype becomes effective 


734.99, 
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Date of File No. 
decision 


10- 5-79 062329 Classification: Christmas decorations consisting of 
animated figures (737.22) 
10-19-79 062338 Classification: Tote bags (389.62, 706.24) 
10-11-79 062353 Classification: Bamboo container (222.40) 
9-18-79 062376 Classification: Fiberglass reinforced rods (770.10) 
9-25-79 062489 Classification: Woman’s shoe (700.53, 700.60) 
10- 1-79 062553 Classification: Christmas tree ornaments of straw 
(222.64, 737.22, 748.34, 748.36) 
10-19-79 062582 Classification: Beef rodder; seal expander (651.47, 
674.70) 
9-27-79 062599 Classification: Melting base iron (657.25) 
10-10-79 062609 Classification: Self-defense protective device (730.88) 
9-27-79 062634 Classification: Motorized bicycle (692.50) 
10— 2-79 062644 Classification: Religious medal (656.35, 740.30, 740.38, 
740.50) 
10- 5-79 062739 Classification: Rayon tote bag (389.62, 706.24) 


ERRATUM 


In Customs Butietin, volume 13, No. 44, dated October 31, 
1979 (C.S.D. 79-359) pages 39 and 40; (C.D. 4824) page 55, 
should read as follows: 


(T. & E.) without becoming the proprietor of a Customs-bonded ware- 
house and without using bonded storage at the entry and exist ports? 

(2) Assuming such private carrier is the proprietor of a bonded 
Customs warehouse, may the movements covered in (1) be made 
without using the bonded facilities? 

Facts.—A corporation located in California plans to import nails at 
Los Angeles/Long Beach and move the nails under T. & E. bond to 
Calexico, Calif., stopping there at the commercial gate, and thence 
proceeding into Mexico via Mexicali, Baja California. The corporation 
could become a bonded warehouse proprietor at its California premises, 
but does not plan to use its facility and questions the necessity of ware- 
house proprietorship in order to be designated a private carrier of 
bonded merchandise. 
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Law and analysis.—District Directors of Customs may designate a 
carrier a private carrier of bonded merchandise provided such carrier 
meets the criteria set out in section 112.11(a)(4)() (ii) (iii), of the 
Customs Regulations, as follows: 

(4) Private carriers may be authorized if: 


(i) The private carrier is the proprietor of a Customs- 
bonded warehouse; 


(ii) The merchandise to be transported is his property, 
having been imported by him, or purchased from another 
importer; and 

(iii) The merchandise is to be transported from the port 
of importation * * * for warehouse to the private carrier’s 
Customs-bonded warehouse for physical deposit, or from 
the private carrier’s Customs-bonded warehouse to another 
Customs-bonded warehouse for physical deposit, or, if for 
exportation, from a Customs-bonded warehouse of which the 
private carrier is the proprietor to a Customs-bonded ware- 
house at the port of exportation. 

It is clear from the language set out in section 112.11(a)(4) (iii), 
Customs Regulations, that proprietorship of a bonded Customs ware- 
house is not the only condition for designation as a private bonded 
carrier. Private carriers are restricted in their movements of bonded 
merchandise to those movements set out in the referenced section of 
the regulations. 

The Congress, in amending 19 U.S.C. 1551, to provide for private 
carrier designation (Public Law 90-240, ch. 3, 1968), delegated to 
the Secretary of the Treasury the power to provide guidelines through 
regulations which define the type of private carrier eligible for designa- 
tion. To allow any private carrier to be designated a bonded carrier 
without further restriction, while other carriers enumerated in 19 
U.S.C. 1551 must fall within their respective definitions set out in 
the Interstate Commerce Act, would be contra the intent of the 
Congress. It is for this reason private carriers are required to meet 
certain conditions before they may be designated and are restricted in 
their movements after designation. 

The movements contemplated by the corporation may be made 
under the bond of a common carrier, contract carrier, or freight 
forwarder. Pursuant to section 18.1(a)(1) of the regulations, the trans- 
portation or movements must normally be made under the bond of one 
of these carriers. If one of these carriers files the entry for the nails 
under the carrier’s bond and permits the corporation to operate under 
the carrier’s bond, the movement or transportation could be accom- 
plished in this manner. In these instances, the common carrier, contract 
carrier, or freight forwarder would be liable for any shortages or 
misdeliveries of the merchandise under the carrier’s bond, in accord- 
ance with section 18.8(a) of the regulations. 
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Holding.—Under the existing regulations, a carrier cannot be desig- 
nated a private bonded carrier unless the carrier is the proprietor of a 
Customs-bonded warehouse. If such carrier is the proprietor of a 
bonded warehouse and is designated as a private bonded carrier, his 
movements are restricted to those set forth in section 112.11 (a) (4) (iii), 
Customs Regulations. The movement or transportation from the port 
of entry to exit port under T. & E. bond may be made by any carrier 
under the bond of a common carrier, freight forwarder, or contract 
carrier, provided such carrier makes entry for the merchandise under 
shortages or misdeliveries by the actual carrier under the provisions 
of section 18.8(a), Customs Regulations. 

Headquarters is now considering the question of whether these 
regulations should be made less restrictive. 

According to Mr. Pier, a speed changer is a device for changing speed 
of an output shaft in relation to the input shaft, and when there is a 
change in speed there is an inverse change in torque. Therefore, when 
speed increases torque decreases. Mr. Pier further testified the torque 
converter is not a speed changer since its primary function is to 
multiply torque. 

Mr. John W. Rogers, an engineer employed by plaintiff, testified 
that he graduated from Cornell University with a B.A. in electrical 
engineering. He was familiar with the transmission since it was his 
responsibility to see that it was installed in the train and to prepare test 
procedures. Prior to his association with plaintiff, he was employed by 
United Aircraft which also produced a turboliner. The United Air- 
craft train had a direct-drive transmission system between the gas 
turbine and the wheels. One of the disadvantages of the United Air- 
craft turbotrain was that it had limited torque at low speeds, which 
resulted in slower acceJeration. The witness was familiar with the 
torque converter and stated that it served the function of multiplying 
input torque to the output shaft. 

Mr. Andrew F. Charwat, a professor at the University of California, 
Los Angeles, testified on behalf of the defendant. His testimony related 
to the torque characteristics of a cone pulley. The witness had no 
practical experience with turbotransmissions of the type involved. 

It is evident to the court, based upon the evidence of record and a 
consideration of the multitude of cases which have determined for 
tariff purposes the term ‘“‘machines,” as well as the agreement of both 
parties, that the Voith turbotransmissions are in fact machines. In 
view of headnote 2, part 4, schedule 6, the primary question is whether 
the transmission is a multipurpose machine, a speed changer or torque 
converter. 


303-893—79—6 
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The record establishes the turbotransmission is composed of a 


number of components which perform varied and separate functions as 
follows: 


ERRATUM 


In Customs BuLuetin, volume 13, No: 45, the date should 
read: November 7, 1979. 
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Abstracts 
Abstracted Protest Decisions 


DEPARTMENT OF THE TREASURY, September 29, 1979 


The following abstracts of decisions of the United States Customs 
Court at New York are published for the information and guidance 
of officers of the customs and others concerned. Although the decisions 
are not of sufficient general interest to print in full, the summary 
herein will be of assistance to customs officials in easily locating 
cases and tracing important facts. 

Rosert E. CuHasen, 
Commissioner of Customs. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national’ Trade Commission are published for the information of 
Customs Officers and others concerned. 

R, E. Cuasen; 
Commissioner of Customs. 


(19 CFR, Parts 201 and 207) 


Procedures for the Conduct of Investigations of Whether Injury to 
Domestic Industries Results from Imports Sold at Less Than Fair 
Value or From Subsidized Exports to the United States 


AGENCY: U.S. International Trade Commission. 
ACTION: Proposed rules, 


SUMMARY: These proposed rules set forth procedures for the con- 
duct of Commission investigations under section 303 and title VII of 
the Tariff Act of 1930 (19 U.S.C. 1303 and 2501 et seq.), title V of the 
Tariff Act of 1930 (19 U.S.C. 1516A), and sections 102 through 107 
of the Trade Agreements Act of 1979 (Public Law 96-39, 93 Stat. 144). 


DATE: Comments on the proposed rules should be submitted within 
45 days after publication in the Federal Register. 
ADDRESS: Send comments to the Secretary, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436. 
FOR FURTHER INFORMATION CONTACT: Jeffrey M. Lang, 
Esq. or Edward M. Lebow, Esq., Office of the General Counsel, 
U.S. International Trade Commission, 701 E Street NW., Washing- 
ton, D.C., telephone 202-523-0143 or 523-0486, respectively. 
SUPPLEMENTARY INFORMATION: The Trade Agreements 
Act of 1979 (Public Law 96-39, 93 Stat. 144) approves and implements 
45 
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trade agreements negotiated by the United States in the Tokyo 
Round of Multilateral Trade Negotiations. Contingent upon United 
States acceptance by January 1, 1980, of the negotiated agreements 
relating to subsidies and countervailing measures and to antidumping 
measures, the Trade Agreements Act will bring about extensive 
changes in the United States countervailing duty and antidumping 
duty laws, primarily through amendment of the Tariff Act of 1930. 

These proposed rules would amend part 201, repeal existing part 207 
and establish a new part 207 of the Commission rules to provide 
procedures for the conduct of Commission antidumping and counter- 
vailing duty investigations under the changes required by the Trade 
Agreements Act of 1979, cited above. 

A section-by-section analysis of the proposed rules follows: 


207.1 Applicability of part 


This introductory rule makes the procedures set forth in part 207 
applicable to all investigations conducted by the Commission under 
section 303 or title VII of the Tariff Act of 1930 (the act). The in- 
clusion of section 303 investigations is required by section 103 of the 
Trade Agreements Act of 1979, which makes the procedures and find- 
ings with respect to countervailing duty investigations set forth in 
title VII of the act applicable to merchandise imported from any 
nation which is not a ‘country under the agreement” (defined in 
section 701(b) of the act) and which is free of duty. 


Subpart A—General Provisions 


Subpart A contains rules applicable to all Commission investigations 
under section 303 and title VII of the act and sections 102 through 107 
and title X of the Trade Agreements Act. 


207.2 Definitions applicable in Part 207. 


This Rule defines certain terms used repeatedly in part 207. 

(a) The term “the act” is defined to mean the Tariff Act of 1930 (19 
U.S.C. 1202 et seq.). 

(b) The definition of “administering authority” is taken directly 
from section 777(1) of the act. Section 103 of the Trade Agreements 
Act, amending section 303(b) of the act, provides that the duty im- 
posed by section 303 is to be administered in accordance with title 
VII (sec. 771(1)). 

(c) The definition of “‘country under the agreement” is taken directly 
from section 701(b) of the act. 

(d) The term “Director” is defined to mean the Commission’s 
Director of Operations or someone appointed to act in that capacity, 
or, if there is neither, a person designated by the chairman to fulfill 
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the responsibilities of the Director with respect to investigations under 
this part. 

(e) The definition of “effective date” reflects the provisions of 
section 107 of the Trade Agreements Act of 1979. 

(f) The definition of ‘ex parte meeting” is derived from section 
777(a)(3) of the act. The Commission intends that only the Director 
of Operations will make a “final recommendation” to the Commission 
within the meaning of section 777(a)(3)(B) of the act. 

(¢) The term “injury” is defined to mean material injury or threat 
of material injury to an industry in the United States, or material 
retardation of the establishment of an industry in the United States. 
The definition is intended to allow shorthand reference throughout 
part 207 to the three types of harm at which section 303 and title VII 
of the act are directed. 

(h) The definition of “interested party” is taken directly from 
section 771(9) of the act. 

(i) The term “party” is defined to include two classes of persons: 
(1) interested parties who have filed an appearance with the Com- 
mission under rule 201.13, and (2) any other person who, after mani- 
festing a proper interest in the subject matter of the Commission 
investigation, has filed such an 


appearance. A person who is not an 
interested party and who chooses to become a party to an investigation 


will receive copies of all documents served pursuant to rule 207.3. 
However, such a person will also be required to comply with the 
obligations of a par lea including service of documents under rule 207.3 
and submission of a esha aring statement under rule 207.22. 

(j) The definition of “record” reflects the definition of the record for 
purposes of judicial review contained in section 516A(b)(2)(A) of the 
Act. The Commission is of the view that the term “information” in 
section 516A(b)(2)(.4)() includes only information that goes to the 
facts under investigation, and not to staff documents relating to ad- 
ministrative deadlines, travel arrangements, guidelines for conducting 
investigations and similar matters. The Commission intends, there- 
fore, that such documents not be made a part of the record. 

(k) The term “Rule” is defined to mean a section of the Commis- 
sion’s Rules of Practice and Procedure. 

207.8 Service of documents 


This rule establishes requirements for the service of documents on 
parties to an investigation. Any party submitting a document for 
inclusion in the record is required to serve a es of each such docu- 
ment on ali other parties to the investigation. This rule also provides 
that all documents, except transcripts, aa on the record by the 
Commission staff must be served on each party to the investigation. 

303-893-——-79——7 
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The Director of Operations will be authorized to serve many such 
documents directly. 


207.4 The record 


This rule establishes requirements for the maintenance of the record 
of Commission proceedings. The record will be divided into a public 
portion and a nonpublic portion consisting of documents which con- 
tain business confidential or privileged information. 

The Director is authorized by this rule to conduct such audits as he 
deems necessary. The absence of an audit will be presumed to indicate 
that the Director decided that no audit was necessary or desirable. 

Materials received from the administering autherity will be placed 
on the record and designated public or nonpublic in conformity with 
the designation assigned to them by the administering authority. 
Requests for access to or release of materials originating with the 
administering authority will be referred to that agency for its advice; 
however, the Secretary will make the final decision as to whether the 
material in question will be released. 

207.5 Ex parte meetings 

This rule establishes requirements for the maintenance and content 
of ex parte meeting records as required by section 777 (a) (3) of the act. 
The rule provides that a record of each such mecting shall be placed in 
the record, and that each meeting record shall include the identity of 
the persons present, the date, time and place of the meeting, and a 
summary of the matters discussed or submitted. 

207.6 Reports of progress of investigation 

This rule establishes requirements for the Commission Secretary to 
inform the parties to an investigation of the progress of that investiga- 
tion. Such reports are required “from time to time upon request” by 
section 777 (a) (2) of the act. To prevent an undue burden on the Com- 
mission staff, the section provides that no progress report will be 
furnished (1) less than 30 days after notice of an investigation appears 
in the Federal Register, or (2) less than 30 days after issuance of the 
previous report on the progress of the same investigation. Reports will 
be limited to a statement of the official actions, if any, taken by the 
Commission since the last such report. It is contemplated that the 
Secretary on his own initiative will issue monthly reports updating the 
progress of all investigations over 30 days old. 

207.7 ~=Limited disclosure of certain confidential information under a 
protective order 


(a) In general.—This subsection establishes procedures for the dis- 
closure of domestic price and cost information under protective order 
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to representatives of interested parties who are parties to the investi- 
gation. Disclosure of any business information under protective order 
is authorized by section 777(c)(1) of the act, but disclosure of cost of 
production and domestic price information may be required under 
court order pursuant to section 777 (c) (2) of the act. In fact, the Com- 
mission rarely, if ever, collects domestic cost of production infor- 
mation, and it enly collects price infcrmation relevant to the products 
in question. The term ‘‘domestic price” as used in this rule does not 
mean the price of an imported product in the United States. The 
Secretary will release domestic price and cost information under a pro- 
tective order. Decisions of the Secretary denying requests for release of 
such information would be directly appealable to the Customs Court. 

(b) Protective order—This subsection establishes the conditions 
under which domestic price and cost of production may be relesased. 

(c) Final disposition of material released under protective order—This 
subsection establishes procedures and requirements for the final 
disposition of material released under protective order. At the comple- 
tion of an investigation (or at such earlier date as the Secretary deems 
appropriate), all copies of the released material must be returned to 
the Secretary. Returned materials must be accompanied by a certifi- 
cate from the person to whom the release was made attesting to his 
good faith effort to ascertain that no additional copies have been made 
available to any person to whom disclosure was not specifically 
authorized. 

(d) Sanctions.—This subsection establishes sanctions for breach of 
a Commission protective order. Section 777 (c) (1) (B) of the act author- 
izes the Commission to establish such sanctions for breach of protective 
order as it determines to be appropriate. The sanctions contained in 
this subsection include being barred from practice before the Com- 
mission, referral of any breach to the U.S. attorney and to the ethics 
panel of the appropriate professicnal association, and striking from 
the record any information or briefs submitted by the offender. This 
subsection accords with current Commission practice under rule 
201.15. 

(e) Sanction procedures.—This subsection establishes the right of 
any person accused of breaching a protective order to be heard by the 
Commission before a determination regarding sanctions is made. 
207.8 Questionnaires to have the force of subpenas; subpena enforcement 

This rule provides that Commission questionnaires have the force 
of a subpena, provided they are labeled as subpenas and signed by a 
Commissioner. In the event any person refuses or is unable to produce 
the information requested in such a questionnaire in a timely fashion, 
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the Commission may (1) in accordance with section 776(b) of the act 
use the best information otherwise available in making its determina- 
tion, (2) seek judicial enforcement of its subpena under 19 U.S.C. 1333, 
or (3) take any other actions it deems necessary and appropriate, 
including waiver of any time limits set forth in part 207 (see Usery v. 
Whitten Machine Works, Inc., 554 ¥. 2d 498 (5th Cir. 1977)). 


207.9 Affirmative determinations by divided Commission 


This rule establishes a voting rule for investigations under part 207 
to apply in instances where the Commissioners voting are evenly 

divided regarding whether a determination should be affirmative or 
negative. The rule is intended to implement and clarify section 771(11) 
of the act. 

The rule provides that, if the Commissioners voting on a determina- 
tion required under section 303 or title VII of the act are evenly 
divided regarding whether the determination should be affirmative or 
negative, the Commission will be deemed to have made an affirmative 
determination. In order to conform to what the Commission believes 
to have been the intent of Congress, this section has been drafted to 
cover all Commission determinations under part 207 wherein a Com- 
missioner may vote affirmatively in more than one way. Thus, when 
the issue before the Commission is to determine whether there is 
(sec. 705 and 735 of the act), whether there would be (sec. 104(b) of 
the Trade Agreements Act), or whether there is a reasonable indica- 
tion of (secs. 702 and 732 of the act) either (1) material injury, (2) 
threat of material injury, or (3) ae retardation, an affirmative 
vote on any of the issues will be roate as a vote that the Commission’s 
determination should be affirmative. 


SUBPART B—INVESTIGATIONS OF REASONABLE INDICATION OF MATERIAL 
INJURY, THREAT OF MATERIAL INJURY, OR MATERIAL RETARDAT1LON 


Subpart B P! ‘ovides a procedural framework for preliminary investi- 
gations under section 303 ae title VII of the Tariff Act of 1930, as 
amended; viz, the filing of petitions, the amendment of petitions, the 
conduct of preliminary investigations by the Commission’s Director of 
Operati ons, the submission of written comments by persons interested 
in the subject matter of investigations, the conduct of conferences 
among interested parties and the staff of the Director of Operations, 
the submission of ‘the recommendation of the Director to the Com- 
mission, the determination by the Commission as to whether there 
is a reasonable indication of injury, and the issuance of appropriated 
notification to interested parties and to the public through the Federal 
Register of Commission actions. 
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207.10 Filing of petition with Commission 


Rule 207.10 implements the requirement in sections 702(b) and 
732(b) of the act for simultaneous filings of countervailing duty and 
antidumping investigation petitions with the administering authority 
and the Commission. 

207.11 Contents of petition 

This rule restates the requirements for a petition set forth in sections 
702(b) and 732(b) of the act. Reference is made to the factors relating 
to injury which will be considered by the Commission pursuant to 
section 771(7) of the act and rule 207.26 with the expectation that the 
petitioner will include information relevant to these issues. The rule 
also requires a petitioner alleging critical circumstances to provide 
reasonably available information relevant to the additional findings 
which the Commission must make pursuant to sections 705(b) (4) (A) 
and 735(b)(4)(A) of the act in the event critical circumstances are 
found by the administering authority. 


207.12 Cooperation with administering authority; informal inquiry 


This rule provides that the authority to conduct investigations of 
reasonable indication of material injury is delegated from the Com- 
mission to the Director of Operations. The delegation includes the 
exercise of the Director’s discretion as to how best to conduct each 
such investigation. 

The decision to delegate the conduct of such investigations from the 
Commission to the Director is based upon the Commission’s adminis- 
trative experience. Currently, the Commission administers 30-day 
investigations in a limited number of investigations under section 
201(c)(2) of the Antidumping Act, 1921. The use of questionnaires 
and public hearings presided over by the full Commission in these 
investigations has been extremely taxing on the resources of the 
agency. The agency’s resources are not great enough to conduct such 
proceedings in both preliminary and final investigations, especially in 
view of the anticipated caseload of new and transitional investiga- 
tions. This rule provides that information adduced during the pre- 
liminary investigations be placed on the administrative record of the 
investigation. 

This rule also authorizes the Director to cooperate with the ad- 
ministering authority after a petition is filed to assist the administering 
authority with its determination under section 702(c) or 732(c) of the 
act regarding whether a petition alleges the elements necessary for the 
imposition of a duty under section 701(a) or 731(a) of the act. The 
Director will also cooperate with the administering authority with 
respect to proposed amendments to petitions. It is the intention of the 
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Commission that this rule satisfy its statutory obligation under sec- 
tions 702(b) and 732(b) of the act concerning amendments to petitions. 
Notwithstanding any assistance provided by the Director to the 
administering authority ear this rule, all determinations under 
sections 702(c) and 732(c) are ultimately to be made by the ad- 
ministering authority. 


207.13 Negative petition determination 


This rule implements sections 702(c) and 732(c) of the act, which 
provide that in those cases in which the administering authority 
determines that the petition does not allege the elements necessary 
for the imposition of a countervailing or antidumping duty, as the 
case may be, and accordingly, the petitioned-for investigation is 
dismissed, the Commission shall cease its simultaneous investigation 
and pioviie notice of the cessation. 


207.14. Notice of investigation of reasonable indication of injury 


This rule is derived from sections 702(d) and 732(d) of the act. It 
provides that, upen receipt of notice from the administering authority 
that the authority has determined that a petition does allege the ele- 
ments necessary for the imposition of a countervailing or an anti- 
dumping duty, as the case may be, or that the administering authority 
has initiated an investigation bas a on information available to it, the 
Commission shall institute a formal investigation to determine whether 
there is reasonable indication of injury under section 703(a) or a os 
of the act and publish a notice to that effect in the Federal Regist 


207.15 Writien statements, conference, and ee investigation 


This 207.15 provides that within 4 days of publication in the Fed- 
eral Register of the Commission’s notice instituting an investigation, 
any person may submit to the ee vritten statement of in- 
formation pertinent to the subject matter of th e investigation. The 
rule also contemplates that the Direct or of Operations will conduct 
such investigative activities as are necessary to obtain information 
within the time available. Although it dees not appear to be feasible to 

chedule formal hearings before the Commission within the available 
time, joint conferences may be scheduled for parties if the Director 
deems them appropriate. Conferences will be held after public notice. 
The transcripts of such conferences as well as other information ad- 
duced through the investigative activities of the Director will be placed 
on the administrative record of the investigation. 


207.16 Recommendation of Director 


This rule requires the Director of Operations to prepare a recom- 
mendation to the Commission based upon the record of the investiga- 
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tion of reasonable indication of injury. The recommendation must be 
submitted to the Commission within 10 days of the date of publication 
in the Federal Register of commencement of an investigation but not 
more than 35 days after the date the petition was filed under rule 
207.10. 


207.17 Determination by Commission of reasonable indication of injury 


This rule provides that, in all cases other than those in which the 
administering authority dismisses the petition, the Commission shall 
make a determination, based upon the best information before it at 
the time, of whether there is reasonable indication of injury by reason 
of imports of merchandise which is the subject of the investigation. 
It is anticipated that the large number of investigations and the short 
time available in which to conduct them will necessitate preliminary 
determinations frequently to be made by internal Commission consecu- 
tive voting procedures rather than at scheduled public meetings. 


207.18 Notice of preliminary determination 


This rule provides that the Commission shall notify all parties to 
its preliminary investigation of its determination and publish a notice 
of its determination in the Federal Register. In cases where the Com- 
mission’s preliminary determination is affirmative, the Director of 
Operations may continue such investigative activities as he deems 
appropriate pending notice of an affirmative preliminary determina- 
tion or a final determination from the administering authority. 


SUBPART C-——FINAL DETERMINATIONS 


Subpart C contains the procedures specifically applicable to final 
determinations. 


207.20 Notice of investigation 

Although it is not required by the statute, by this rule the Commis- 
sion intends to give to the public notice of its commencement of an 
investigation to reach a final determination under section 705(b) or 
735(b) of the act. 


207.21 Staff report 


This rule requires the Commission to place on the record a staff 
report containing recommended findings of fact of the Director of 
Operations. It is intended that portions of the staff report containing 
confidential or privileged information be placed on the nonpublic 
record and the remainder of the staff report, including a nonconfidential 
summary of the confidential or privilege portions, be placed on the 
public record. Rule 207.4 provides for the maintenance of the record in 
two portions, the public portion containing nonconfidential material 
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and the nonpublic portion containing privileged and confidential 
material. This rule then requires the Director to place his staff report 
on the record at specified times. In 75-day investigations he must do 
this on or before the 40th day after the date of the corresponding 
notice of investigation. In 120-day investigations the staff report will 
be placed on the record by the Director on or before the 75th day 
after the date of the corresponding notice of investigation. In 180- 
day investigations he shall place the staff report on the record on or 
before the 120th day. 

The purpose of this procedure is to provide to the parties a pre- 
liminary indication of the Commission stafi’s view of the affected 
industry. Parties will be able to prepare their prehearing statements in 
such a way as to address one common body of information describing 
the allegedly injured U.S. industry. The intention of this is to make 
for a more cogent and pointed briefing of the issues. 


207.22 Prehearing statement 


This rule requires each party to submit to the Commission a pre- 
hearing statement within 15 days after the date of service by the 
Commission to the parties of the public portion of the staff report 
discussed in the preceding rule. The preparation of prehearing state- 
ments following receipt of the staff report will allow the parties to 
address the disputed issues directly and will enable the Commission 
to conduct a concise and penetrating hearing. It should be noted that 
the prehearing statements called for by this rule should not be confused 
with the submission of copies of witnesses’ prepared testimony required 
by rule 201.12(d). 


207.23 Hearing 


Section 774 of the act requires the Commission to hold a hearing at 
least once prior to making a final determination under section 705(b) or 
735(b) of the act, if any party to the investigation so requests. Rule 
207.23 sets forth the procedures for conducting such a hearing. The 
rule requires a person desiring to appear at a hearing to notify the 
Secretary of the Commission no later than 5 days prior to the date of 
the hearing. Each party appearing at the hearing must limit its argu- 
ments to a nonconfidential summary of the information and arguments 
contained in its prehearing statement and to a nonconfidential rebuttal 
of the information and arguments contained in the prehearing state- 
ments of other parties. Each other person, i.e., not a party, shail limit, 
its presentation at the hearing to a brief statement of its position with 
respect to the subject matter of the investigation. 

The purpose of this rule is to focus and direct the hearing to the 
issues briefed in the prehearing statements. By limiting the arguments 
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presented at the hearing to issues raised in the prehearing statements, 
the rule also forces parties to raise all of their arguments in their 
prehearing statements. In this way, other parties will be advised of all 
adversary positions. Persons appearing at the hearing who are not 
parties, namely, consumer or other groups with no direct economic 
interest in the outcome of the proceeding, are limited to the presenta- 
tion at the hearing of a brief position statement. 

It is anticipated that parties will make copies of witnesses’ formal 
testimony available before the beginning of the hearing in accordance 
with rule 201.12(d), and that hearing presentations will be brief, to the 
point, and will, to the greatest extent possible, summarize the argu- 
ments set forth in the prehearing statement and in the witnesses’ 
prepared written testimony. 

A verbatim transcript will be made of the hearing and will be sub- 
ject to nonsubstantive revision in accordance with subsection (c) (2) 
of this rule. The transcript will be placed on the public record. 


207.24 Posthearing statement 


This rule supersedes rule 201.12(g). The Commission may order 
interested parties to submit, within a specified time, posthearing 
statements responsive to questions or requests of Commissioners 
made at the hearing. Without such a Commission order, the Commis- 
sion will not accept a posthearing statement. The short time between 
the hearing and the promulgation of the Commission’s opinion in 
these investigations will make it impossible for the Commission to 
give careful analysis to posthearing statements, which would appear 
on the record. Since the Commission intends to take the entire record 
into consideration when making its determination, late submissions 
will have the effect of filling the record with extraneous arguments 
not subject to Commission consideration and review; hence, they have 
been forbidden. 


207.25 Final Determination by the Commission 


This rule restates sections 705(A)(1) and 735(A)(1) of the act, 
which require the Commission to make a final determination of 
injury. Subsection (b) of this rule restates the provisions of the act 
which allow the Commission 120 days from the time the administering 
authority makes its affirmative preliminary determinations to make 
a final determination under section 705 or 735 of the act. However, if 
the administering authority takes more than 75 days to make its 
final determination, then the Commission is guaranteed by the act 
and by this rule at least 45 days after the final determination of the 
administering authority to make its final determination. Thus, if the 
administering authority takes more than 75 days to make its final 
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determination, the total elapsed time from the administering au- 
thority’s preliminary determination to the Commission’s final de- 
termination will be more than 120 days. 

Subsection (c) of this rule, again tracking the act, provides that, if 
the administering authority makes an affirmative final determination 
following a negative preliminary determination, then the Commission 
will have 75 days after the date of that affirmative final determination 
to make its final determination. 

Subsection (d) of the rule sets forth the additional findings required 
by the act in special situations. If the finding of the administering 
authority as to critical circumstances under section 705(a)(2) of the 
act is affirmative, then the Commission must make a finding that there 
is material injury which will be difficult to repair and that the material 
injury is by reason of massive imports of the subsidized merchandise 
over a relatively short period of time. The corresponding provision in 
the antidumping area found in section 735(a)(3) of the act requires 
the Commission to make a determination as to whether the material 
injury in critical circumstances is by reason of massive imports to an 
extent that, in order to prevent such material injury from recurring, 
it is necessary to impose the duty provided for in section 731 of the 
act retroactively on those imports. 

The final subsection of this rule is based on sections 705(b) (4) (B) 
and 735(b)(4)(B) of the act, which require the Commission, when it 


makes a final determination that there is no material injury, but that 
there is a threat of material injury, to determine whether material 
injury by reason of imports of the merchandise with respect to which 
the administering authority has made an affirmative determination 
under sections 705(a) and 735(a) of the act would have been found but 
for any suspension of liquidation of entries of the merchandise. 


207.26 Factors considered in determination of material injury 


This rule incorporates the factors set forth in section 771(7) of the 
act to be considered by the Commission in making its determinations 
of injury under the act. The factors listed in this rule are not exclusive. 
Commission determinations of injury are governed ultimately by the 
standards in the following rule and by the judgment and discretion of 
the Commission. 


207.27 Standard for determination 
This rule reiterates that the presence or absence of any factor which 
the Commission is required to consider under the preceding rule shall 


not necessarily give decisive guidance with respect to the determina- 
tion by the Commission of material injury. The term ‘material in- 
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jury” means harm which is not inconsequential, immaterial, or 
unimportant. 


207.28 Publication of notice of determination 


This rule incorporates the standards of section 705(d) and 735(d) of 
the act, which require the Commission to notify the petitioner, other 
parties to the investigation, and the administering authority of the 
Commission’s determination and of the facts and conclusions of law 
upon which the determination is based. Notice of such determination 
shall be published by the Commission in the Federal Register. 


SUBPART D—TRANSITION 


_ This subpart sets forth rules implementing for the Commission 
sections 102, 103, and 104 of the Trade Agreements Act of 1979 with 
respect to investigations under section 303 of the Tariff Act of 1930 and 
the Antidumping Act, 1921, that are pending as of the effective date of 
title VII of the Tariff Act of 1930, which the Commission now expects 
to be January 1, 1980. These rules also prescribe the priorities the 
‘Commission will use in scheduling investigation and consideration of 
certain classes of cases arising under this subpart. 


207.380 Pending investigations and preexisting countervailing duty 
orders 


This rule implements sections 102 and 103 of the Trade Agreements 


Act by setting forth the principles for instituting, and the procedures 
applicable to, investigations under title VII of the Tariff Act as 
amended by the Trade Agreements Act which were the subject of 
pending investigations under law existing before the effective date. 
Under section 103 of the Trade Agreements Act, investigation pur- 
suant to section 303 of the Tariff Act of 1930 are subject to the pro- 
cedural rules of title VII or the new law except to the extent that those 
rules would not be applicable to such proceedings. These rules may 
not be applicable because the product concerned is not a product of 
a country under the agreement, is not a duty-free article, or is a duty- 
free article from a country as to which the international obligations of 
the United States do not require an injury determination. As to section 
303 cases that are subject to title VII, and cases which concern 
products that were the subject of pending investigations under the 
Antidumping Act, 1921, section 102 generally provides that the investi- 
gation of the same matter would continue after the effective date of 
the new law so as to begin the proceeding under the new law as if the 
determination under the new law that is most closely analogous to the 
latest determination actually made under the old law had been made 
on the effective date. Finally, rule 207.30 implements section 104 of 
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the Trade Agreements Act, concerning countervailing duty orders in 
effect pursuant to the provisions of existing law which require some 
further action by the Commission. As to these various classes of cases, 
the following rules apply: 

Under subsection (a) (1), if the Secretary has not made a preliminary 
determination, including either a preliminary determination under 
section 303(a) (4) of the Tariff Act of 1930 or section 201(b)(1) of the 
Antidumping Act, 1921, then the Commission will institute an investi- 
gation to determine whether there is a reasonable indication of injury 
in accordance with title VII of the Tariff Act of 1930 as enacted by the 
new law. Since the new law clearly intends that the Commission have 
the full 45 days that would normally be allocated to it for such a 
preliminary determination, this rule interprets section 102(a)(1) and 
section 102(b)(1) as providing the Commission with the full 45 days 
normally available for a reasonable indication determination under the 
new law, even though with respect to petition-initiated investigations, 
section 102 provides that these investigations are to begin “‘as if” an 
affirmative decisicn on institution had been made on the effective 
date. This interpretation is based upon the fact that under the new law, 
no time periods are calculated frcm the institution decision under title 
VII, and therefore the statute can only be read to allow a full 45-day 
period. 

Under subsection (a) (2), if the administermg authority has made a 
preliminary but not a final determination as of the effective date, then 
the Commission proceeds with respect to the same subject matter 
under rules applicable to Commission investigaticns following a 
preliminary determination of the administering authority under the 
new law. These rules, which are contained in subpart C of these rules, 
provide that if the administering authority’s preliminary determina- 
tion is affirmative, then the Commission institutes an investigation 
leading to a final determination subject to certain counting rules 
provided for in the law; and if the administering authority’s prelimi- 
nary determination is negative, then the Commission does not insitute 
a formal investigation unless and until the administering authority 
makes a final affirmative determination. Consistent with rule 207.18, 
concerning negative preliminary determinations by the administering 
authority, rule 207.30(a) (2) provides that the Director will continue 
his investigative activities as appropriate pending the administering 
authority’s final determination. 

Under subsection (b) of this rule, if the Commission is conducting an 
injury investigation under existing law as of the effective date of the 
new law, then on the effective date, it shall institute a 75-day injury 
investigation subject to certain rules for the treatment of preexisting 
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determinations of the Secretary of the Treasury provided for in sec- 
tion 102 of the act. 

Subsection (c) of this rule implements section 104(a) (2) of the Trade 
Agreements Act, which requires the Commission to make 180-day 
injury investigations with respect to certain countervailing duty orders 
of which the administering authority is required to notify the Com- 
mission by January 7, 1980. When this notice, together with the most 
current information the administering authority has with respect to the 
net subsidy benefiting the merchandise subject to the countervailing 
duty order is received by the Commission, this rule would provide that 
these investigations begin. The investigations which are subject to 
this provision of the Trade Agreements Act concern countervailing 
duty orders issued under section 303(d) of the Tariff Act of 1930 by 
the Secretary of the Treasury with respect to products of a country 
under the agreement that were either waived or that, waived or not, 
were issued after July 26, 1979, and before the effective date, or fell in 
certain other categories set forth in the regulation. 

Under subsection (d) of this rule, other countervailing duty orders 
are made subject to the petition process provided for in section 104(b) 
of the Trade Agreements Act. These requests may be made in a simple 
manner, but provision is also made for the Director to require request- 
ers to make their request by filing a form he prescribes that would 
require information he considers necessary to conduct the investigation. 


207.31 Scheduling the institution of investigation of certain unwaived 
investigations 


This rule sets forth the principles upon which the Commission may 
delay institution of investigations arising under section 104(b) of the 
Trade Agreements Act, relating to unwaived, preexisting, counter- 
vailing duty orders issued before the date of enactment of Trade 
Agreements Act, which are provided for in rule 207.30(d). The Com- 
mission at present expects, based upon the official record of outstanding 
countervailing duty orders set forth at 19 CFR 159.47(f) and upon 
other information available to it at the time of this notice, to have 
before it at least 20 investigations upon which action is required earlier 
than action would be required in cases arising under section 104(b). 
The Commission has therefore tentatively determined to assign to 
these other cases a higher priority than it would assign to cases arising 
under section 104(b). This higher priority will result in a conservation 
of administrative resources and, ultimately, public funds. The delay 
in investigation of cases arising under section 104(b) is justified by the 
congressional determination to permit these cases to be decided in a 
much longer period of time than any other class of case arising under 
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the new law. The classes of cases which, because of the shorter time 
limits that are applicable to them, have higher priority than cases 
arising under section 104(b) are: (1) New petitions filed under title 
VII of the Tariff Act of 1930 (requiring preliminary Commission 
determinations in 45 days); (2) pending investigations requiring 
Commission preliminary or final determinations (45-day to 120-day 
determinations); and (3) cases requiring—rather than requiring only 
on request—Commission investigations of certain countervailing duty 
orders under section 104(a) of the Trade Agreements Act (180 days). 

The priorities the Commission has established would allow com- 
mencement of section 104(b) investigations at any time after they are 
filed, so long as within 10 days after the filing of a request for such an 
investigation, the Commission Secretary would inform the administer- 
ing authority of the filing of the request. This notice has the effect of 
requiring the administering authority to suspend liquidation of entries 
as to the affected merchandise. This effect does not, however, depend 
on commencement of an active Commission investigation. Subse- 
quently, the rule would permit the Commission to commence a section 
104(b) investigation at any time so long as it completes the investiga- 
tion within 3 years after the request is filed in accordance with the law. 
If a number of such petitions is filed, as is presently expected, then 
priorities among various investigations may be set pursuant to the 
rule. One of the bases of these priorities would be consolidating cases 
relating to like products, which would be done pursuant to the Com- 
mission’s authority under section 603 of the Trade Act of 1974 to 
consolidate its investigations. 


207.82 Procedures for pending investigations 


The purpose of this subsection is to make clear that the procedural 
rules applicable to investigations conducted under subparts B and C 
would apply to investigations arising under subpart D. Thus, the time 
limitations applicable under those subparts to the filing of staff reports, 
and the definitions and rules concerning hearings, the record, ex parte 
contacts, and so on, would all apply with full force with respect to 
Commission investigations in pending investigations and investigations 
of outstanding countervailing duty orders. 


SUBPART E—INVESTIGATIONS TO REVIEW NEGOTIATED AGREEMENTS, 
AND INVESTIGATIONS TO REVIEW OUTSTANDING DETERMINATIONS 


This subpart describes procedures that implement pcrtions of title 
VII of the Tariff Act of 1930 as amended by the Trade Agreements Act 
which provide for special determinations in antidumping and counter- 
vailing duty investigations by the Commissicn. These determinations 
are principally found in sections 704, 734, and 751 of title VII. Subpart 
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E concerns the termination of Commissicn investigations, completion, 
and reinstitution of suspended investigations, and investigations to 
review both the suspension agreements of the administering authority 
and the determinations of the Commission when circumstances appear 
to have changed from those prevailing at the time of the determination. 


207.40 Termination and suspension of investigation 


Rule 207.40 concerns the termination and suspension of Com- 
mission investigations. Subsection (a) implements section 704(a) and 
734(a) of the act which permit the Commission to terminate an inves- 
tigation after the administering authority has made a preliminary 
determination only upon the withdrawal of the petition by the peti- 
tioner and alter notice to all parties to the investigation. The act 
does not require the Commission to terminate an investigation where 
it has a reason for not terminating notwithstanding the withdrawal 
of the petition. 

Subsection (b) provides that, upon receipt of a notice that the 
administering authority has suspended an investigation under section 
704(b) or 734(b) of the act, the Secretary shall issue a notice suspend- 
ing the Commission’s investigation. This provision is set forth in 
sections 704(f)(1)(B) and 734(f)(1)(B) of the act. The notice shall 
not prevent the Director from conducting such investigative activities 
as he deems necessary, since investigative activity is authorized by 
section 603 of the Trade Act of 1974. 

Subsection (c) provides for the resumption of suspended investi- 
gations upon notification from the administering authority that the 
agreements between the negotiating authority and foreign govern- 
ments or foreign exporters which led to the suspension of an investi- 
gation no longer meet the requirements of the act. Procedures and the 


time limits for the Commission’s investigation and final determination 
are established. 


207.41 Commission review of agreements to eliminate the injurious 
effect of subsidized imports or imports sold at less than fair value 


This rule concerns the Commission’s review of agreements nego- 
tiated by the administering authority to eliminate the injurious effect 
of subsidized imports or imports sold at less than fair value. The rule 
implements the provisions of sections 704(h) and 734(h) of the act, 
which provide standing requirements for petitions for such review 
and a 75-day time limit for the Commission’s final determination. 


207.42 Investigation continued upon request 


This rule concerns the provision in sections 704(g) and 734(g) of the 
act for the Commission, upon the request, to continue an investiga- 





62 INTERNATIONAL TRADE COMMISSION NOTICES 


tion after the publication of the notice cf suspension of the investiga- 
tion by the administering authority. 


207.48 Commission determination in investigations to review agree- 
ments and in continued investigations 


This rule provides that, in investigations to review agreements and 
in continued investigations, described in rule 207.41 and rule 207.42, 
the Commission shall consider all of the merchandise subject to the 
investigation, not merely the merchandise covered by the agreements 
negotiated by the administering authority. 


207.44. Consolidation of investigations 

This rule provides that the Commission shall consolidate investiga- 
tions under section 704(g) of the act with investigations under section 
704(h) of the act whenever such consolidation is appropriate. This 


rule is authorized by section 335 of the act and by section 603 of the 
Trade Act of 1974. 


207.45 Investigation to review outstanding determinations 


This rule implements section 751 of the act which provides for the 
Commission to review a determination concerning an agreement to 
suspend an investigation or a determination concerning injury to a 
domestic industry upon the receipt of information showing changed 


circumstances. In the absence of good cause, an investigation to 
review a determination or suspension agreement will not be instituted 
until at least 24 months after the date of publication of the notice of the 
determination or suspension. Subsection (b) provides that the pro- 
cedures set forth in subpart C of these rules shall apply to review 
investigations and that such investigations shall be completed within 
120 days. This provision implements section 751 of the act. 


207.46 Modification, clarification, or correction of a determination 


Rule 207.46 provides that the Commission will issue any modifica- 
tion, clarification, or correction of a determination as may be nec- 
essary. This authority has been previously exercised (see Clarifica- 
tion of Determination in Investigation of Steel Wire Rope from 
Japan, 38 F.R. 27,560 (October 4, 1973)). 


SUBPART F—JUDICIAL REVIEW 


Subpart F deals with judicial review of Commission determinations 
under section 303 and title VII of the act. 


207.50 Judicial Review 


This rule establishes procedures to facilitate judicial review of Com- 
mission determination in the U.S. Customs Court under section 516A 
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of the act. The rule provides that a copy of the record’(as defined in 
rule 207.4) in the Commission proceeding will be transmitted to the 
Court by the Commission’s Secretary at such time and‘in such form as 
the court may by rule or order require. The Commission’s General 
Counsel is appointed the Commission’s agent fcr service of process in 
cases arising under section 516A. 


207. 51 Judicial review of denial of applications for disclosure of cer- 
tain confidential information under protective order 


This rule establishes procedures to facilitate judicial review in the 
U.S. Customs Court under section 777(c) of the act of Commission 
determinations not to disclose under protective order confidential in- 
formation concerning domestic price or ccst of production. 

Subsection (a) of the rule deals with transmittal of the record and 
reflects section 2633(c) of Senator bill S. 1654, the proposed Customs 
Courts Act of 1979. Subsection (a) provides that, when a court order 
sought under section 777(c), the Secretary shall within 10 days trans- 
mit to the court under seal the confidential information involved along 
with “pertinent parts of the record.” Pertinent parts of the record is 
defined in subsection (c) to consist of (1) the application for Com- 
mission disclosure, together with any documents filed in support 
thereof or in opposition thereto, (2) any governmental memoranda 
relating to the Commission’s denial, and (3) the Commission’s denial 
of the application. Subsection (d) provides that the Commission’s 
General Counsel is appointed the Commission’s agent for service of 
process in cases arising under section 777(c). 


Conforming Amendments 


The Trade Agreements Act of 1979 requires several changes in 
existing Commission rules for conducting subsidy and antidumping 
investigations. These necessary conforming amendments are primarily 
technical in nature, and are confined to part 201 of title 19 of the 
Code of Federal Regulations (19 CFR 201.00 et seq.). The amend- 
ments are as follows. 


201.1 Applicability of part 

There presently exists a grammatical error in the second sentence of 
this section. By substituting “through” for “‘and” in the phrase “parts 
202 and 207, inclusive,” it is intended to make clear that rules of 
special application may appear in all of parts 202, 204, 205, and 207 
which in case of conflict will take precedence over the rules of general 
application set forth in part 201. 
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201.2 Definitions 


The conforming amendments propose three additional definitions 
for terms used extensively in part 207, but which are found in other 
parts as well. The new definitions—“Trade Agreements Act,” “Rule,” 
and ‘“‘Secretary’”—are self-explanatory. 


201.7 Investigative authority and initiation of investigations 


Present rule 201.7 provides the means by which investigations 
may be initiated by the Commission. The methods outlined in the 
rule remain applicable under the new law, and are retained in a new 
subsection (b). Subsection (a) is added to make clear the Commission’s 
prerogative to take those steps necessary for the expediticus and 
economical conduct of its proceedings. For example, separate investi- 
gations conducted under part 207 relating to like preducts may be 
combined if the circumstances warrant. Similarly, adjudicative 
investigations conducted under part 210 involving complaints and 
countercomplaints of unfair trade practices may be consolidated into 
a single proceeding. 


201.9 Methods employed in obtaining information; 201.11 Public 
hearings; and 201.12 Conduct of nonadjudicative hearings 


In several sentences in these rules the word “evidence” is used in 
describing the information gathered in the course of Commission non- 
adjudicative proceedings. To make clear that the information upon 
which the Commission rests its determination in these proceedings 
is not evidence in the sense that it has been tested in an adjudicative 
forum, the word “information” is substituted for ‘evidence’ where 
it now appears—in rule 201.9, lines 11 and 12; rule 201.11(c), line 5; 
rule 201.12(e), line 2; and rule 201.12(g), line 1. The lines are counted 
from the line in which the first word of text appears in the official 
version of the rules, found in volume 19 of the Code of Federal 
Regulations. 


201.12 Conduct of nonadjudicative hearings 


Besides the changes of the word “evidence” to “information” 
described above, the following amendments are proposed for section 
201.12: 

(d) Submission of prepared statements. 

Section 201.12(d) is amended to require that witnesses’ prepared 
statements shall be submitted not less than three business days prior 
to a hearing. Distribution of such statements for the first time at the 
hearing will no longer be allowed. The strict time requirement. is 
necessary in view of the expedited conduct of investigations set forth 
in new part 207. 
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(f) Hearing transcripts. 

‘*(f)”? is a typographical error denoting this subsection. The amend- 
ment will correctly number the subsection as 201.12(h). 

(i) Requests. 

New subsection (i) will allcw parties te request the Commission 
(or its delegate) to take specific action thought to be necessary by the 
requester to facilitate the proceeding in which he is involved. It is 
contemplated that such requests will involve the timing or conduct 
of specific proceedings and similar matters. By requiring service of 
such requests on all parties, the rule provides an opportunity for com- 
ment or objection; however, it is not intended that a motions practice 
will evolve in Commission nonadjudicative investigations. The Com- 
mission will make an appropriate response to a request, but that may 
include taking no action. 


201.138(a) Who may enter an appearance 


Subsection 201.13(a) is amended to delete the requirement that an 
appearance be entered “for the purpose of appearing at a public 
hearing.” Because parties may enter an appearance without partici- 
pating in any hearing, the requirement is unnecessarily restrictive. 


PROPOSED RULES 


Part 207 of the Commission’s Rules of Practice and Procedure (19 
CFR 207) is hereby repealed. A new part 207 is established as follows: 


Part 207 INVESTIGATIONS OF WHETHER INJURY TO Domestic INDUSs- 
TRIES Resutts From Imports Sotp at Less Tuan Farr VALUE 
or From SussipizEp Exports To THE UNITED STATES 


CONTENTS 
207.1 Applicability of part. 


SUBPART A—GENERAL PROVISIONS 


207.2 Definitions applicable in Part 207. 

207.3 Service of documents. 

207.4 The record. 

207.5 Ex parte meetings. 

207.6 Reports of progress of investigation. 

207.7 Limited disclosure of certain confidential information under a protective 
order. 

207.8 Questionnaires to have the force of subpoenas; subpoena enforcement. 

207.9 Affirmative determinations by divided Commission. 
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SUBPART B—INVESTIGATIONS OF REASONABLE INDICATION OF MATERIAL INJURY, 


207.10 
207.11 
207.12 
207.13 
207.14 
207.15 
207.16 
207.17 
207.18 


207.20 
207.21 
207.22 
207.23 
207.24 
207.25 
207.26 
207.27 
207.28 


207.30 
207.31 


207.32 


THREAT OF MATERIAL INJURY, OR MATERIAL RETARDATION 


Filing of petition with Commission. 

Contents of petition. 

Cooperation with administering authority; informal inquiry. 
Negative petition determination. 

Notice of investigation of reasonable indication of injury. 
Written statements, conference, and further investigation. 
Recommendation of Director. 

Determination by Commission of reasonable indication of injury 
Notice of preliminary determination. 


SUBPART C-——-FINAL DETERMINATIONS 


Notice of investigation. 

Staff report. 

Prehearing statement. 

Hearing. 

Posthearing statement. 

Final determination by Commission. 

Factors considered in determination of material injury. 
Standard for determination. 

Publication of notice of determination. 


SUBPART D—TRANSITION 


Pending investigations and existing countervailing duty orders. 


Scheduling the institution of investigation of certain unwaived investi- 
gations. 
Procedures for pending investigations. 


SUBPART E—TERMINATED, SUSPENDED AND CONTINUED INVESTIGATIONS, INVESTI- 
GATIONS TO REVIEW NEGOTIATED AGREEMENTS AND INVESTIGATIONS TO REVIEW 
OUTSTANDING DETERMINATIONS 


207.40 
207.41 


207.42 
207.43 


207.44 
207.45 
207.46 


207.50 
207.51 


Termination and suspension of investigation. 

Commission review of agreements to eliminate the injurious effect of 
subsidized imports or imports sold at less than fair value. 

Investigation continued upon request. 

Commission determination in investigations to review agreements and in 
continued investigations. 

Consolidation of investigations. 

Investigation to review outstanding determinations. 

Modification, clarification or correction of a determination. 


SUBPART F—JUDICIAL REVIEW 

Judicial review. 

Judicial review of denial of application for disclosure of certain confiden- 
tial information under protective order. 

Conforming amendments. 


Aurnority: Sections 303, 332, 335, and 701-778 of the Tariff Act of 1930 (19 
U.S.C. 1303, 13832, 13835, 1671 et seq.); sec. 603 of the Trade Act of 1974 (19 
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U.S.C. 2582); sections 102 through 107 and 1001 and 1002 of the Trade Agree- 
ments Act of 1979 (19 U.S.C. 1671 note and 19 U.S.C. 1516A). 


207.1 Applicability of part 


Part 207 applies to proceedings of the Commission under section 303, 
section 516A and title VII of the Tariff Act of 1930 (19 U.S.C. 1303, 
1516A and 2501 et seq.) and sections 102 through 107 of the Trade 
Agreements Act of 1979 Public Law 96-39, 93 Stat. 144.) Subpart A 
sets forth rules of general applicability. Subpart B sets forth rules 
dealing with preliminary investigations under section 303 and title 
VII of the act. Subpart C sets forth rules dealing with investigations 
requiring final determinations under section 303 and title VII of the 
act. Subpart D is concerned with transitional cases, i.e., pending cases 
and countervailing duty orders under existing law. Subpart E addresses 
termination of an investigation, suspension, and continuation of an 
investigation, and investigations to review negotiated agreements and 
determinations in effect. Subpart F deals with judicial review of 
determinations made by the Commission under section 303 and title 
VII of the Tariff Act of 1930. 


SUBPART A—GENERAL PROVISIONS 
207.2 Definitions applicable in Part 207 


For the purposes of this part, the following terms have the meanings 


hereby assigned to them: 

(a) The term “the act” means the Tariff Act of 1930 (19 U.S.C. 
1202 et seq.). 

(b) The term “administering authority” means the Secretary of the 
Treasury, or any other officer of the United States to whom the respon- 
sibility for carrying out the duties of the administering authority 
under section 303 or title VII of the act is transferred by law.’ 

(c) The term “country under the agreement” * means a country— 

(1) between the United States and which the Agreement on 
Subsidies and Countervailing Measures applies, as determined 
under section 2(b) of the Trade Agreements Act of 1979, 

(2) which has assumed obligations with respect to the United 
States which are substantially equivalent to obligations under the 
agreement, as determined by the President, or 

(3) with respect to which the President determines that— 

(A) there is an agreement in effect between the United 
States and that country which— 
(i) was in force on June 19, 1979, and 


1 See secs. 303 and 771(1) of the act. 
2 See sec. 701(b) of the act. 
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(ii) requires unconditional most-favored-nation treat- 
ment with respect to articles imported into the United 
States, : 

(B) the General Agreement on Tariffs and Trade does not 
apply between the United States and that country, and 

(C) the agreement described in subparagraph (A) does not 
expressly permit— 

(i) actions required or permitted by the General 
Agreement on Tariffs and Trade, or required by the 
Congress, or 

(ii) nondiscriminatory prohibitions or restrictions on 
importation which are designed to prevent deceptive 
or unfair practices. 

(d) The term ‘Director’ means the incumbent Commission Direc- 
tor or Acting Director, Office of Operations, or, in the absence of 
either, a person designated by the Chairman. 

(e) The term “effective date’? means January 1, 1980, or such other 
date as is required by section 107 of the Trade Agreements Act as the 
effective date of title I of that act. 

(f) The term “ex parte meeting” * means any communication 
between— 

(1) any party providing factual information in connection 
with an investigation, and 


(2) any Commissioner or Commissioners, or members of Com- 
missioner’s staffs, or the Director of Operations, 
in which less than all parties participate, and which is not a hearing 
for which an opportunity to participate is given to the parties. 


(g) The term “injury” ‘ means material injury or threat of material 


injury to an industry in the United States, or material retardaticn 
of the establishment of an industry in the United States, by reason of 
a class or kind of merchandise imported into the United States found 
to be subsidized or sold, or likely to be sold, at less than the fair value 
by the administering authority. 

(h) The term “interested party” > means— 

(1) a foreign manufacturer, producer, or exporter, or the U.S. 
importer, of merchandise which is the subject of an investigation 
under title VII cf the act, or a trade or business association a 
majority of the members cf which are importers of such mer- 
chandise; 

(2) the government of a country in which such merchandise 
is produced or manufactured ; 


3 Derived from sec. 777(a)(3) of the act. 
4 Derived from secs. 701(a) and 731 of the act. 


5 Derived from sec. 771(9) of the act. 
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(3) a manufacturer, producer, or wholesaler in the United 
States of a like product; 

(4) a certified union or recognized union or group of workers 
which is representative of an industry engaged in the manufac- 
ture, production, or wholesale in the United States of a like 
product; and 

(5) a trade or business association a majority of whose mem- 
bers manufacture, produce, or wholesale a like product in the 
United States. 

(i) The term ‘‘party’’ means: Any interested party who has entered an 
appearance with the Commission under rule 201.13 or any other person 
who, after showing to the satisfaction of the Commission a proper 
interest in the subject matter of an investigation, has filed such an 
appearance. 

(j) The term ‘record’? means— 

(1) all information presented to or obtained by the Commission 
during the course of a proceeding, including completed question- 
naires, information obtained from the administering authority 
pursuant to sections 702(d)(2), 732(d)(2),.703(d) (3), 733(d)(3), 
705(c), and 735(c) of the act, written communications from any 
party, recommended findings of fact by the Director of Opera- 
tions, all governmental memoranda pertaining to the case, and the 
record of ex parte meetings required to be kept pursuant to 
section 777(a)(3) of the act; and 

(2) a copy of all Commission orders and determinations, all 
transcripts or records of conferences or hearings, and all notices 
published in the Federal Register. 


207.8 Service of documents 


Any party submitting a document for inclusion in the record of the 
investigation shall, in addition to complying with rule 201.8, serve a 
copy of each such document on all other parties to the investigation 
in the manner prescribed in rule 201.16. The Commission shall serve 
on all parties to the investigation a copy of each document, except 
transcripts of conferences and hearings, placed in the record of the 
investigation by the Commission. 


207.4. Therecord 


(a) Maintenance of the record.—the Secretary shall maintain the 
record of each proceeding conducted by the Commission pursuant to 
section 303 or title VII of the act. The record shall be maintained con- 
temporaneously with each actual filing in the record. It shall be divided 
into public and nonpublic sections. The Secretary shall also maintain a 
contemporaneous index of all documents, including exhibits thereto, 
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and all other materials incorporated in the record. All material filed 
with the Secretary shall be placed in the public record with the excep- 
tion of material which is privileged, or which is business confidential 
information submitted in accordance with rule 201.6. Privileged and 
business confidential material shall be maintained in the nonpublic 
record. 

(b) Audits by the Director.—The Director may in his discretion audit 
completed questionnaires or otherwise verify information received in 
the course of a proceeding. To the extent an audit or verification re- 
sults in new or different information, the Director shall place such in- 
formation on the record. 

(c) Materials provided by the administering authority —Materials 
received by the Commission from the administering authority shall be 
placed on the Commission’s record and shall be designated by the 
Commission as public or nonpublic in conformity with the applicable 
designation of the administering authority. Any requests to the Com- 
mission either to permit access to such materials or to release such 
materials shall be referred to the administering authority for its advice. 


207.5 Ex parte meetings 


There shall be included in the record of each proceeding a record of 
ex parte meetings. The record of each ex parte meeting shall include 
the identity of the persons present at the meeting, the date, time, 
and place of the meeting, and a summary of the matters discussed or 
submitted. 


207.6 Reports of progress of investigation 


The Secretary shall upon the request of a party inform the parties 
to an investigation of the progress of that investigation. No such 
progress report, however, shall be issued by the Secretary less than 
30 days after the date of publication of commencement of an investi- 
gation by notice in the Federal Register, nor will the Secretary be 
required to issue a report on the progress of any investigation less 
than 30 days after the date of issuance of the previous such report 
with respect to the same investigation. A report shall be limited to a 
statement of what official actions the Commission has taken since 
the previous such report, if any. 


207.7 Lnmited disclosure of certain confidential information under a 
protective order 


(a) In general.—Upon request of an attorney or other representa- 
tive of a party to the investigation which describes with particularity 
the information requested and sets forth the reasons for the request, 
the Secretary will make available confidential information concerning 
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the domestic price and cost of production of the like product sub- 
mitted by the petitioner or an interested party in support of the peti- 
tion to the representative under a protective order described in 
subsection (b). The Secretary may adopt, from time to time, forms 
for submitting requests for disclosure pursuant to a protective order 
incorporating the terms of this rule. The Secretary’s determination 
shall be final for purposes of review by the Customs Court under sec- 
tion 777(c)(2) of the act. 

(b) Protective order.—The protective order under which information 
is made available to the representative of a party shall require that 
representative to submit to the Secretary in a form prescribed by the 
Secretary a personal sworn statement that he will: 

(1) Not divulge any of the information so obtained and not 
otherwise available to him, to any person other than 

(A) personnel of the Commission concerned with the 
proceeding; 

(B) the person or agency from whom the information was 
obtained ; 

(C) an attorney or other representative employed on be- 
half of the party requesting the disclosure, and who has 
furnished a similar statement; or 

(D) those persons independently contracted by, or em- 
ployed or supervised by, the attorney or other representatives 
having a need thereof in connection with the proceeding and 
who have furnished a similar statement. 

(2) use such information solely for the purposes of the Com- 
mission proceeding then in progress or for judicial or Commission 
review thereof; 

(3) not consult with any person not described in subsections 
(b)(1) (C) or (D) concerning such confidential information 
without first notifying and conferring with the Secretary and the 
attorney or other representative of the party from whom such 
confidential information was obtained; 

(4) not copy or otherwise reproduce any confidential material 
obtained under protective order except in accordance with 
procedures to be established by the Secretary; and 

(5) report promptly to the Secretary any breach of the pro- 
tective order. 

(c) Final disposition of material released under protective order.— 
Upon completion of a proceeding, or at such earlier date as the Secre- 
tary may determine appropriate for particular data, the security 
of confidential information shall be protected by the return of all 
copies of materials released to representatives of parties pursuant 
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to this section accompanied by a certificate from the attorney or 
representative to whom the material was disclosed attesting to his 
personal, good faith belief that no other copies of such material 
have been made available to the party he represents or any other 
person to whom disclosure was not specifically authorized. 

(d) Sanctions for breach of protective order—The sworn statement 
referred to in subsection (b) shall include an acknowledgment by the 
person providing it that breach thereof may, for up to 7 years following 
publication of a determination that the order has been breached, 
subject to being barred from practice in any capacity before the 
Commission: 

(1) the person submitting the statement, and 

(2) such person’s partners, associates, employer, and employees. 

Any breach of a protective order may be referred to the 

U.S. attorney. In the case of an attorney, accountant, or 
other professional, such breach also shall be referred to the 
ethics panel of the appropriate professional association, and 
the offender and the party he represents shall be subject to 
such other administrative sanctions as the Commission deter- 
mines to be appropriate, including striking from the record 
any information or briefs submitted by, or on behalf of, the 
party represented by the offender. 

(e) Sanction procedures.—The Commission shall determine whether 
any person has violated a protective order, and may impose sanctions 
in accordance with subsection (d). Any person against whom a sanction 
is proposed to be applied shall be afforded a reasonable opportunity 
to be heard before the determination is made. 


207.8 Questionnaires to have the force of subpenas; subpena enforcement 


Any questionnaire issued by the Commission in connection with any 
proceeding under section 303 or title VII of the act, may be issued as 
a subpena and subscribed by a Commissioner, after which it shall have 
the force and effect of a subpena authorized by the Commission. When- 
ever any party or any cther person fails to respond adequately to such 
a subpena or whenever a party or any other person refuses or is unable 
to preduce information requested in a timely manner and in the form 
required, or otherwise significantly impedes an investigation, the Com- 
mission may (1) use the best information otherwise available in mak- 
ing its determinaticn; (2) seek judicial enforcement cf the subpena 
pursuant to 19 U.S.C. 1333; (3) take such other actions as are neces- 
sary and appropriate, including waiver of any time limitation set forth 
in this part, as necessary to obtain needed information; or (4) any 
combination of the above. 
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207.9 Affirmative determinations by divided Commission 


If the Commissioners voting on a determination by the Commission 
under section 303 or title VII of the act are evenly divided as to 
whether the determination should be affirmative or negative, the 
Commission shall be deemed to have made an affirmative determina- 
tion. For the purpose of applying this paragraph, when the issue be- 
fore the Commission is to determine whether there is, whether there 
would be, cr whether there is a reasonable indication of: 

(a) material injury to an industry in the United States, 
(b) threat of material injury to such an industry, or 
(c) material retardation of the establishment of an industry in 
the United States, 
by reason of imports of the merchandise, an affirmative vote by any 
Commissioner on any of the issues shall be treated as a vote that the 
determination should be affirmative. 


SUBPART B—INVESTIGATIONS OF REASONABLE INDICATION OF 
MATERIAL INJURY, THREAT OF MATERIAL INJURY, OR MATERIAL 
RETARDATION 

207.10 Filing of petition with Commission 


Any interested party who files a petition with the administering 
authority pursuant to section 702(b) or 732(b) of the act shall file a 


copy of the petition with the Commission on the same day as the 
petition is filed with the administering authority. 


207.11 Contents of petition 


The petition shall allege the elements necessary for the imposition 
of a duty under section 701(a) or 731 of the act and contain informa- 
tion reasonably available to the petitioner supporting the allegations. 
See rule 207.26 for a list of factors relating to injury considered by the 
Commission. If the petition alleges critical circumstances, it shall also 
contain information reasonably available to the petitioner in support 
of the findings required to be made by the Commission pursuant to 
sections 705(b)(4)(A) and 735(b) (4)(A) of the act. 


207.12 Cooperation with administering authority; informal inquiry 


Subsequent to receiving a copy of a petition pursuant to rule 207.10, 
the Director shall conduct such informal inquiry as he deems appro- 
priate. Information adduced by the inquiry shall be placed on the 
record. The Director shall cooperate with the administering authority 
in its determination of the sufficiency of a petition and in its decision 
whether to permit any proposed amendment to a petition. 
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207.18 Negative petition determination 


Upon receipt by the Commission of notice from the administering 
authority under section 702(d) or 732(d) of the act that the adminis- 
tering authority has made a negative petition determination under 
section 702(c)(3) or 732(c)(3) of the act, the Director shall cease any 
informal inquiry he may have begun pursuant to rule 207.12 and shall 
so notify all persons who have received requests for information from 
him. 

207.14 Notice of investigation of reasonable indication of injury 


Upon receipt by the Commission of notice from the administering 
authority under section 702(d) or 732(d) of the act that the adminis- 
tering authority has commenced an investigation under section 702(a) 
or 702(c)(2), or 732(a) or 732(c)(2) of the act, the Director shall in- 
stitute an investigation whether there is reasonable indication of 
injury under section 703(a) or 733(a) of the act and shall publish a 
notice to that effect in the Federal Register. 


207.15 Written statements, conference, and further investigation 


Within 4 days after the date of publication in the Federal Register 
of the Commission’s notice instituting an investigation as provided 
in rule 207.14, any person may submit to the Commission a written 
statement of information pertinent to the subject matter of the in- 
vestigation. If he deems it appropriate, the Director shall hold a con- 
ference and conduct such other investigative activities as he deems 
necessary to obtain the best available information within the time 
limitations set forth in the regulations. The conference, if any, shall 
be held after notice thereof is served on the parties and published in 
the Federal Register and shall be transcribed. All other information 
adduced through such investigative activities will be placed on the 
record. 


207.16 Recommendation of Director 


The Director shall submit to the Commission his recommendation 
based on the record concerning the existence of a reasonable indication 
of injury under section 703(a) cr 733(a) of the act within 10 days of 
the date of the publication in the Federal Register of commencement 
of an investigation, but not more than 35 days after the date the 
petition was filed under rule 207.10. 


207.17 Determination by Commission of reasonable indication of injury 


Except in the case of a petition dismissed by the administering 
authority under section 702(c)(3) or 732(c)(3) of the act, the Ccm- 
mission, within 45 days after the date on which a petition is filed 
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under section 702(b) cr 732(b) of the act or on which it receives 
notice containing the available information on which institution was 
based from the administering authority of an investigation commenced 
under section 702(a) or 732(a) of the act, as the case may be, shall 
make a determination based upon the best information available to 
it at the time of the determination of whether there is reascnable 
indication of injury by reason of imports of the merchandise which 
is the subject of the investigation by the administering authority. 


207.18 Notice of preliminary determination 


The Commission shall notify the petitioner, other parties to the 
investigation, and the administering authority of its preliminary 
determination under section 703(a) or 733(a) of the act and of the facts 
and conclusions of law upon which the determination is based, and it 
shall publish a notice of its determination in the Federal Register. If 
the Commission’s preliminary determination is negative, the investi- 
gation shall be terminated. If the Commission’s preliminary determi- 
nation is affirmative, the Director may continue investigative activities 
pending notice by the administering authority of its preliminary 
determination under section 703(b) or 733(b) of the act. If the ad- 
ministering authority’s preliminary determination is affirmative, the 
Commission shall institute an investigation in accordance with sub- 
part C. If the administering authority’s preliminary determination is 
negative, the Director shall continue such investigative activities as he 
deems appropriate pending a final determination by the administering 
authority under section 705(a) or 735(a) of the act. 


SUBPART C—FINAL DETERMINATIONS 
207.20 Notice of investigation 


Upon receipt of notice from the administering authority of an 
affirmative preliminary determination under section 703(b) or 733(b) 
of the act or, if the administering authority’s preliminary determina- 
tion is negative, of an affirmative final determination under section 
705(a) or 735(a) of the act, the Commission shall publish in the Federal 
Register a notice of its investigation to reach a final determination 
under section 705(b) or 735(b) of the act. 


207.21 Staff report 


(a) The Director will prepare and place in the record a staff report 
containing his recommended findings of fact concerning all the issues 
in the final investigation. Portions of the staff report containing con- 
fidential or privileged information will be placed in the nonpublic 
record, and the remainder of the staff report, including a nonconfi- 
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dential summary of the confidential or privileged portions, will be 
placed in the public record. 

(b)(1) 75-day investigations.—In injury investigations that are to 
be completed in 75 days, namely— 

(A) injury investigations following a negative preliminary deter- 
mination by the administering authority (rule 207.25(c)), 
(B) investigations to review agreements to eliminate injurious 
effect (rule 207.41), or 
(C) other investigations provided for in these rules incorporat- 
ing by reference timing rules of this subpart (continued investiga- 
tions provided for in rule 207.42 and investigations in transition 
under subpart D), 
the staff report shall be placed on the record by the Director not later 
than the 40th day after the date of the corresponding notice of investi- 
gation. 

(2) 120-day investigations —In injury investigations that are to be 
completed within 120 days, namely, injury investigations following an 
affirmative preliminary determination by the administering authority 
under rule 207.25(b) and other investigations provided for in these 
rules that incorporate by reference timing rules of this subpart (con- 
tinued investigations provided for in rule 207.42 and investigations 
in transition provided for in subpart D of this part), the staff report 
shall be placed on the record by the Directer not later than the 75th 
day after the date of the corresponding notice of investigation. 

(3) 180-day investigations.—In injury investigations concerning 
waived and certain other countervailing duty orders under Rule 
207.30(c) of these Rules, that are to be completed within 180 days, 
the staff report shall be placed on the record by the Director net later 
than the 120th day after the date of the corresponding notice of 
investigation. 

207.22 Prehearing statement 


Within 15 days after the date of service by the Commission to the 
parties of the public portion of the staff report, each party shall submit 
to the Commissicn a prehearing statement. A prehearing statement 
shall include: 

(a) exceptions, if any, to the recommended findings of fact 
contained in the staff report; 

(b) any additional or proposed alternative findings of fact; 

(c) proposed conclusions of law; 

(d) any other information and arguments which the party be- 
lieves relevant to the subject matter of the Commission’s deter- 
mination under section 705(b) or 735(b) of the act; and 

(e) a proposed determination for adoption by the Commission. 
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207.23 Hearing 


(a) In general.—The Commission shall hold a hearing in the course 
of an investigation upon the request of any party to the investigation, 
or at its own instance, before making a final determination under 
section 705(b) or 735(b) of the act. 

(b) Procedures—Any such hearing shall be conducted after notice 
published in the Federal Register. The hearing shall not be subject 
to the provisions of subchapter II of chapter 5 of title 5, United 
States Code, or to section 702 of that title. 

Any person desiring to appear at a hearing shall notify the Secretary 
not later than 5 days prior to the date of the hearing. Each party shall 
limit its presentation at the hearing to a nonconfidential summary of 
the information and arguments contained in its prehearing statement 
and to a nonconfidential analysis of the information and arguments 
contained in the prehearing statements required by rule 207.22. Each 
other person appearing shall limit its presentation at the hearing to a 
brief statement of its position with respect to the subject matter of 
the investigation. Hearings shall be subject to rule 201.12, with the 
exception of subsection (g) thereof. 

(c) Hearing transcripts 

(1) In general.—A verbatim transcript shall be made of all 
hearings or conferences held in connection with Commission 
investigations conducted under this part. 

(2) Revision of transcripts —Within 10 days of the completion 
of a hearing, any person who testified at the hearmg may submit 
proposed revisions to the transcript of his testimony to the Secre- 
tary. No substantive revisions will be permitted. If in the judg- 
ment of the Secretary a proposed revision does not alter the 
substance of the testimony in question, he will incorporate the 
revision into a revised transcript. 


207.24 Posthearing statement 


The Commission may permit persons to submit within a specified 
time posthearing statements responsive to questions or requests of 
Commissioners made at the hearing. Posthearing statements not 
submitted in accordance with Commission direction will not be 
accepted for filing. 


207.25 Final determination by the Commission 


(a) In general—At the times specified below, the Commission 
shall make a final determination of whether— 
(1) an industry in the United States— 
(A) is materially injured, or 
(B) is threatened with material injury, or 
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(2) the establishment of an industry in the United States is 

materially retarded, 
by reason of imports of the merchandise with respect to which the 
administering authority has made an affirmative determination under 
section 705(a)(1) or 735(a)(1) of the act. 

(b) Period for injury determination following affirmative preliminary 
determination by administering authority—I{ the preliminary de- 
termination by the administering authority under section 703(b) or 
733(b) of the act is affirmative, then the Commission shall make the 
determination required by paragraph (a) of this rule before the 
later of— 

(1) the 120th day after the day on which the administering 
authority makes its affirmative preliminary determination under 
section 703(b) or 733(b) of the act, or 

(2) the 45th day after the day on which the administering 
authority makes its affirmative final determination under section 
705(a)(1) or 735(a)(1) of the act. 

(c) Period for injury determination following negative preliminary 
determination by administering authority—If the preliminary deter- 
mination by the administering authority under section 703(b) or 
733(b) of the act is negative, and its final determination under section 
705(a)(1) or 735(a)(1) of the act is affirmative, then the final determi- 
nation by the Commission under this section shall be made within 75 
days after the date of the administering authority’s affirmative final 
determination. 

(d) Certain additional findings. 

(1) If the finding of the administering authority as to critical 
circumstances under section 705(a)(2) of the act is affirmative, 
then the final determination of the Commission shall include 
findings as to whether— 

(A) there is material injury which will be difficult to 
repair, and 

(B) material injury was by reason of such massive imports 
subsidized merchandise over a relatively short period. 

(2) If the finding of the administering authority under section 
735(a)(3) of the act concerning critical circumstances is 
affirmative, then the final determination of the Commission shall 
include a finding as to whether the material injury is by reason 
of massive imports described in section 735(a)(3) of the act 
to an extent that, in order to prevent such material injury from 
recurring, it is necessary to impose the duty imposed by section 
731 of the act retroactively on those imports. 

(3) If the final determination of the Commission is that there is 
no material injury but that there is threat of material injury, 
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then its determination shall also include a finding as to whether 
material injury by reason of imports of the merchandise with 
respect to which the administering authority has made an 
affirmative determination under sections 705(a) or 735(a) of 
the act would have been found but for any suspension of liquida- 
tion of entries of the merchandise. 


207.26 Factors considered in determination of material injury 


(a) In making its determinations under section 703(a), 705(b), 
733(a), and 735(b) of the act, the Commission shall consider, among 
other factors— 

(1) the volume of imports of the merchandise which is the 
subject of the investigation, 

(2) the effect of imports of that merchandise on prices in the 
United States for like products, and 

(3) the impact of imports of such merchandise on domestic 
producers of like products. 

(b) For purposes of subparagraph (a)— 

(1) In evaluating the volume of imports of merchandise, the 
Commission shall consider whether the volume of imports of the 
merchandise, or any increase in that volume, either in absolute 
terms or relative to production or consumption in the United 
States, is significant. 

(2) In evaluating the effect of imports of such merchandise on 
prices, the Commission shall consider whether— 

(A) there has been significant price undercutting by the 
imported merchandise as compared with the price of like 
products of the United States, and 

(B) the effect of imports of such merchandise otherwise 
depresses prices to a significant degree or prevents price 
increases, which otherwise would have occurred, to a sig- 
nificant degree. 

(3) In examining the impact on the affected industry, the 
Commission shall evaluate all relevant economic factors which 
have a bearing on the state of the industry, including, but not 
limited to— 

(A) actual and potential decline in output, sales, market 
share, profits, productivity, return on investments, and 
utilization of capacity, 

(B) factors affecting domestic prices, and 

(C) actual and potential negative effects on cash flow, 
inventories, employment, wages, growth, ability to raise 
capital, and investment. 
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(c) Special rules for agricultural products: 

(1) The Commission shall not determine that there is no 
material injury or threat of material injury to U.S. producers 
of an agricultural commodity merely because the prevailing 
market price is at or above the minimum support price. 

(2) In the case of agricultural products, the Commission shall 
consider any increased burden on government income or price 
support programs. 

(d) For purposes of this rule— 

In determining whether there is a threat of material injury, 
the Commission shall consider such information as may be pre- 
sented to it by the administering authority as to the nature of 
the subsidy (particularly as to whether the subsidy is an export 
subsidy inconsistent with the agreement) provided by a foreign 
country and the effects likely to be caused by the subsidy. 


207.27 Standard for determination 


The presence or absence of any factor which the Commission is 
required to consider under rule 207.26 shall not necessarily give deci- 
sive guidance with respect to the determination by the Commission 
of material injury. The term “material injury” means harm which is 
not inconsequential, immaterial, or unimportant. 


207.28 Publication of notice of determination 


Whenever the Commission makes a final determination under sec- 
tion 303 or title VII of the act, it shall notify the petitioner, other 
parties to the investigation, and the administering authority of its 
determination and of the facts and conclusions of law upon which the 
determination is based, and it shall publish notice of its determination 
in the Federal Register. 


SUBPART D—TRANSITION 
207.80 Pending investigations and existing countervailing duty orders 


(a) Investigations in progress at the administering authority as of the 
effective date.—If, as of the effective date, there is an investigation in 
progress (i) under section 303 of the act as to whether a bounty or 
erant is being paid or bestowed on either duty-free imports subject 
to a Commission injury investigation or imports from a country under 
the agreement: or, (ii) under the Antidumping Act, 1921, as to whether 
imports from a country are being or are likely to be sold in the United 
States or elsewhere at less than fair value, then the following rules 
apply: 
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If the administering authority as of the effective date— 

(1) has not made a preliminary countervailing duty or a tenta- 
tive antidumping determination, as the case may be, then the 
Commission shall issue a “Notice of Investigation” and com- 
mence an investigation with respect to the same matter in 
accordance with rule 207.14 to determine whether there is a 
reasonable indication of injury, as provided for in sections 703 (a) 
or 733(a) of the act, which shall be completed within 45 days 
after the effective date; 

(2) has made a preliminary countervailing duty or a tentative 
antidumping determination, but not a final determination, then 
the Commission shall proceed in accordance with subpart C of 
these rules to investigate the same matter, except that in the 
event of a negative preliminary or negative tentative determina- 
tion by the administering authority, the Director shall continue 
such investigative activities as he deems appropriate pending a 
final determination by the administering authority. 

(b) Investigations in progress at the Commission as of the effective 
-date.—If, as of the effective date, the Commission is conducting an 
investigation under section 303 of the act or section 201(a) of the 
Antidumping Act, 1921, as to whether an industry in the United 
States is being, or is likely to be injured, or is prevented from being 
established, it shall terminate any such investigation and initiate an 
investigation concerning the same matter under title VII of the act, 
which shall be completed within 75 days after the effective date, and 
it shall— 

(1) treat any final determination of the administering authority 
under section 303 as a final determination under section 705(a) of 
the Act and consider the net amount of the bounty cr grant esti- 
mated or determined under section 303 as the net subsidy amount 
under subtitle A of Title VII of the Act; and 

(2) treat any final determination of the administering authority 
under the Antidumping Act, 1921, as a final determination under 
section 735(a) of the Act. 

(c) Commission investigations of injury in cases in which countervailing 
duties were waived or a countervailing duty order was published after 
July 26, 1979.—Upon receipt by the Commission of the administering 
authority’s most current net subsidy information pertaining to any 
countervailing duty order in effect on the effective date which the 
administering authority waived under section 303(d) of the act or 
which was published after July 26, 1979, with respect to products of 
a country under the agreement, or the subject cf which concerns 
frozen, boneless beef from the European Communities under T.D. 
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76-109, the Commission shall commence an investigation to determine 
whether there is injury within the meaning of section 104(a) (2) of the 
Trade Agreements Act of 1979, which investigation shall be completed 
within 180 days after such receipt. The Secretary will transmit the 
Commission’s determination to the administering authority and pub- 
lish it in the Federal Register. 

(d) Commission investigation of injury in cases in which counter- 
vailing duty orders were published before July 26, 1979, and were not 
waived.—Within 3 years of the effective date, a request in writing 
may be filed on behalf of the government of a country under the 
agreement or on behalf of exporters of such country accounting for 
a significant portion of the exports to the United States of the mer- 
chandise subject to a countervailing duty order in effect on the 
effective date or issued pursuant to a court order in an action brought 
under section 516(d) of the Tariff Act of 1930, and not subject to 
subsection (c) of this rule, then the Commission shall commence an 
investigation to determine whether there would be injury by reason 
of imports of the merchandise covered by the ‘countervailing duty 
order if the order were to be revoked. The request shall set forth the 
person, persons, or government making the request, the order as to 
which the request is made, the relief sought, the factual basis therefor, 
and otherwise be generally in compliance with part 201 of these rules. 
In addition, the Director may prescribe a form for making such re- 
quests, which shall be completed if available, and which may require 
information that the Director considers: necessary to conduct the 
investigation. The Commission determination in such investigations 
shall be made within 3 years of the date of the receipt of the request 
that caused the Commission to investigate. Within 10 days after the 
filing of a request under this subsection, the Secretary shall notify 
the administering authority of the order or orders that are the sub- 
jects of the request. The Secretary will also transmit to the administer- 
ing authority the Commission determination in investigations under 
this subsection, and publish notice thereof in the Federal Register. 
207.31 Scheduling the institution of investigation of certain unwaived 

investigations 

The Commission shall use the following standards for establishing 
priorities of institution among requests under rule 207.30(d) when the 
work before the Commission is such as to make immediate investiga- 
tion in such cases impractical: 

(1) The Commission shall first initiate investigations in cases 
where countervailing duty orders have longest been in effect, and 

(2) The Commission, when appropriate, shall consolidate in- 
vestigations relating to like products. 
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207.32 Procedures for pending investigations 


The procedures set forth in subpart B of this part, including appli- 
cable time limitations, shall apply to all investigations requiring a 
preliminary determination within 45 days. All other investigations 
described in this subpart D shall comply with the procedures, includ- 
ing applicable time limitations, set forth in subpart C of this part. 


SUBPART E—TERMINATED, SUSPENDED, AND CONTINUED INVESTIGA- 
TIONS, INVESTIGATIONS TO REVIEW NEGOTIATED AGREEMENTS, AND 
INVESTIGATIONS TO REVIEW OUTSTANDING DETERMINATIONS 


207.40 Termination and suspension of investigation 


(a) An investigation under title VII may be terminated by the Com- 
mission by giving notice in the Federal Register to all parties to the 
investigation, upon withdrawal of the petition by the petitioner. The 
Commission may not terminate an investigation, however, before a 
preliminary determination is made by the administering authority 
under section 703(b) or section 733(b) of the act. 

(b) Upon receipt of a notice of suspension of an investigation by the 
administering authority under section 704(b) or 734(b), the Secretary 
shall] issue a notice of suspension of the Commission investigation. 
Such suspension shall not prevent the Director from conducting such 
other investigative activities as he deems appropriate with respect to 
the same matter. 

(c) Resumption of suspended investigation. 

(1) Purpose.—If the administering authority determines that 
an agreement described in subsection 704 (b) or (c) or subsection 
734 (b) or (c) of the act is being, or has been violated, or no longer 
meets the requirements of section 704 or 734 of the act (other than 
the requirement under subsections 704(c)(1) and 734(c)(1), of 
complete elimination of injury) and so notifies the Commission of 
its determination and, in the event that the investigation sus- 

' pended by the agreement was not terminated, the Commission 

shall resume the investigation as if this determination of the ad- 
ministering authority were an affirmative preliminary determina- 
tion under subsection 703(b) or 733(b) of the act. 

(2) Period for injury determination—The Commission shall 
make its final determination in conformity with the schedule 
established in rule 207.25(b). 

(3) Procedures ——The procedures set forth in subpart C appli- 
cable to investigations requiring completion within 120 days shall 
apply to all investigations instituted under this rule 207.40. 
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207.41 Commission review of agreements to eliminate the injurious 
effect of subsidized imports or imports sold at less than fair value 


If the administering authority determines to suspend an investiga- 
tion upon acceptance of an agreement to eliminate the injurious effect 
of subsidized imports or imports sold at less than fair value, the Com- 
mission shall, upon petition, initiate an investigation to determine 
whether the injurious effect of imports of the merchandise which was 
the subject of the suspended investigation is eliminated completely 
by the agreement. Petitions may be filed by a party to the investigation 
which is an interested party described in subparagraph (3), (4), or 
(5) of rule 207.2(h). Investigations under this rule 207.41 shall be 
completed within 75 days of their initiation. 


267.42 Investigation continued upon request 


Upon receipt of advice from the administering authority that it has 
received a request for the continuation of a suspended investigation 
pursuant to section 704(g) or 734(g) of the act, the Commission shall 
continue the investigation. 

The procedures set forth in subparts B and C of this part, including 
applicable time limitations, shall apply to all continued investigations 
within this rule. 


207.43 Commission determination in investigations to review agreements 
and in continued investigations 


In making a final determination in investigations to review agree- 
ments described in rule 207.41 cr in ccntinued investigations described 
in rule 207.42, the Commission shall consider all of the merchandise 
which is the subject of the investigation without regard to the effect of 
the agreement. 


207.44. Consolidation of investigations 


The Commission may, when appropriate, consolidate continued 
investigations under section 704(g) or section 734(g) of the act with 
investigations to review agreements for the elimination of injury under 
section 704(h) or section 734(h) of the act. 


207.45 Investigation to review outstanding determination 


(a) Purpose-—Upon the receipt of information concerning, or upon 
a request for the review of, a determination concerning a suspension 
agreement accepted under section 704 or 734 of the act or an affirma- 
tive determination made under section 704(h)(2), 705(b), 734(h) (2), 
or 735(b) of the act, which shows changed circumstances sufficient to 
warrant a review of such determination, the Commission shall institute 
an investigation to determine, as the case may be (1) whether, in 
light of the alleged changed circumstances, the agreement continues 
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to eliminate completely the injurious effect of imports of the merchan- 
dise; or (2) whether changed circumstances exist which indicate that, 
if the countervailing duty order or antidumping order were modified 
or revoked, an industry in the United States would be threatened 
with material injury, or the establishment of such an industry would 
be materially retarded. In the absence of good cause shown, no investi- 
gation under this rule 207.45 shall be instituted within 24 months of 
the date of publication of the notice of the suspension or determination. 

(b) Procedures.—The procedures set forth in subpart C applicable 
to investigations requiring completion within 120 days shall apply to 
all investigations instituted under this rule 207.45. 


207.46 Modification, clarification, or correction of a determination 


Nothing in rule 207.45 shall limit the inherent authority of the 
Commission to issue an appropriate modification, clarification or cor- 
rection of a determination within a reasonable time of its issuance. 


SUBPART F—JUDICIAL REVIEW 
207.50 Judicial review 


(a) In general.—Persons entitled to judicial review under section 
516A of the act may seek review in the U.S. Customs Court. 

(b) Transmittal of record.—In the event a Commission determina- 
tion is appealed to the U.S. Customs Court under section 516A, a 
copy of the record in the proceeding before the Commission, as such 
record is defined in rule 207.2(j), will be transmitted to the court by 
the Commission’s Secretary at such time and in such form as the 
court may require by rule or by order. 

(c) Service of process —The Commission’s General Counsel shall be 
the Commission’s agent for service of process in cases arising under 
section 516A of the act. 


207.51 Judicial review of denial of application for disclosure of certain 
confidential information under protective order 


(a) In general.—Persons entitled to judicial review under section 
777(c) of a Commission determination not to disclose confidential 
information concerning domestic price or cost of production may 
apply to the U.S. Customs Court for an order directing the Com- 
mission to make the information involved available. 

(b) Transmittal of record——In the event a court order is sought 
under section 777(c) requiring the Commission to disclose confiden- 
tial information concerning domestic price or cost of production, the 
Secretary shall within 10 days transmit to the court under seal the 
confidential information involved along with pertinent parts of the 
record. 
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(c) Pertinent parts of the record.—The pertinent parts of the record 
shall consist of (1) the application for Commission disclosure together 
with any documents filed in support thereof or in opposition thereto, 
(2) any Government memoranda relating to the Commission’s deter- 
mination, and (3) the Commission’s action on the application. 

(d) Service of process —The Commission’s General Counsel shall be 
the Commission’s agent for service of process in cases arising under 
section 777(c) of the act. 


CONFORMING AMENDMENTS 


It is proposed that the following changes be made in part 201 of 
title 19 of the Code of Federal Regulations: 

1. Substitute the words ‘202 through 207” for the words ‘202 and 
207” where they appear in rule 201.1, line 6. 

2. Add new subsections (f), (g), and (h) to rule 201.2 as follows— 

(f) ‘Trade Agreements Act” means the Trade Agreements Act 
of 1979 (Public Law No. 96-39). 
(g) “Rule” means a section of the Commission Rules of Prac- 
tice and Procedure (19 CFR ch. II). 
(h) “Secretary” means the Secretary of the Commission. 
3. Revise rule 201.7 to read as follows: 
201.7 Investigative authority and initiation of investigations 

(a) Investigative authority —In order to expedite the performance of 
its functions, the Commission may engage in investigative activities 
preliminary to and in aid of any authorized investigation, consolidate 
proceedings before it, and determine the scope and manner of its 
proceedings. 

(b) Initiation of investigations.—Investigations may be initiated by 
the Commission on the Commission’s own motion, upon request of the 
President or the Special Representative for Trade Negotiations, upon 
resoluticn of the Committee on Ways and Means of the House of 
Representatives or the Committee on Finance of the Senate, upon 
resolution of either branch of Congress, or upon application, petition, 
complaint, or request of private parties, as required or provided for 
in the pertinent statute, Presidential proclamation, Executive order, 
or in this chapter. 

4. Substitute the word “information” for the word “evidence” 
where it appears in rule 201.9, lines 11 and 12, rule 201.11(c), line 5, 
rule 201.12(e), line 2, and rule 201.12(g), line 1. 

5. Substitute in rule 201.12(d) the words “‘not less than three (3) 
business days prior to the hearing”’ for the words ‘‘three business days 
prior to the hearing or as close to actual presentation at the hearing 
as possible.” 
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6. Substitute “(h) Hearing transcripts.” for “(f) Hearing transcripts.” 
in rule 201.12. 
7. Add a new subsection (i) to rule 201.12 as follows— 


201.12(h) Requests 


Any party to a nonadjudicatory investigation may request the 
Commission to take particular action with respect to any aspect of 
an investigation. Such requests shall be by letter addressed to the 
Secretary, shall be placed by him in the record, and served on all 
other parties. The Commission shall take such action or make such 
response as it deems appropriate. 

8. Delete from rule 201.13(a), lines 6 and 7, the language “‘for the 
purpose of appearing at a public hearing.” 
By order of the Commission. 
Issued: October 5, 1979. 
Kenneto R. Mason, 
Secretary. 


In the Matter of 
CERTAIN CoMPRESSED AIR 
PowERED TIRE CHANGERS, 
AND CoMPONENTS THEREOF 


Investigation No. 337-TA-73 


Notice or INVESTIGATION 


Notice is hereby given that a complaint was filed with the U.S. 
International Trade Commission on October 1, 1979, and amended on 
October 18, 1979, under section 337 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1337), on behalf of Hennessey Industries Inc., 
520 Lively Boulevard, Elk Grove Village, Ill. 60007, alleging that un- 
fair methods of competition and unfair acts exist in the importation 
into the United States of certain compressed air powered tire changers, 
or in their sale, by reason of the alleged unfair acts, specified in the 
complaint, as follows: (1) Infringement of such tire changers by claims 
1, 5, and 6 of U.S. Letters Patent 3,255,800, claims 1, 13, 15, and 20 
of U.S. Letters Patent 3,255,801 and the claim of U.S. Letters Patent 
Des. 243,551; (2) misappropriation of trade secrets; (3) misappropria- 
tion of trade dress or palming off; (4) breach of (a) fiduciary duty and 
(b) contract; (5) interference with contractual relationships; and (6) 
predatory pricing or discriminatory pricing. 

The complaint, as amended, alleges that the effect or tendency of 
the unfair methods of competition and unfair acts is to substantially 
injure an industry, efficiently and economically operated, in the United 
States or to restrain or monopolize trade and commerce in the United 
States. 
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Complainant requests that, during the investigation, a temporary 
exclusion of the imports in question under bond, be ordered, and, that 
after a full investigation has been conducted, exclusion of the imports 
in question or an appropriate cease and desist order be ordered by the 
Commission. 

Having considered the amended complaint, the Commission, on 
October 29, 1979, OrDERED THaT— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930, as amended (19 U.S.C. 1337), an investigation be instituted to 
determine whether there is, or reason to believe there is, a violation 
of subsection (a) of this section in the unlawful importation of certain 
compressed air powered tire changers, or components thereof, into the 
United States, or in their sale, by reason of the alleged— 


(a) infringement by such tire changers of— 
(i) claims 1, 5, and 6 of U.S. Letters Patent 3,255,800, 
(ii) claims 1, 13, 15, and 20 of U.S. Letters Patent 3,258,- 
801, and 
(iii) the claim of U.S. Letters Patent Des. 253,551; and 
(b) unfair conduct comprising any one or a combination of— 
(i) misappropriation of trade secrets, 
(i1) misappropriation of trade dress or palming off, 
(iii) breach of fiduciary duty and contract, 
(iv) interference with contractual relations, and 
(v) unfair pricing, as alleged in the complaint,’ the effect 
or tendency of which is to substantially injure an industry, 
efficiently and economically operated, in the United States or 
to restrain or monopolize trade and commerce in the United 
States. 


(2) For the purpose of this investigation so instituted, the following 
are hereby named as parties upon which this notice of investigation 
shall be served: 


(a) The complainant is— 
Hennessey Industries, Inc. 
520 Lively Boulevard 
Elk Grove Village, Ill. 60007 
(b) The respondents are the following parties upon whom the 
complaint is to be served: 
Vulcan Equipment Co. Ltd. 
95 Research Road 
Toronto, Ontario 
CANADA M4G 2G9 
FMC of Canada, Ltd. 
1960 Eglington Ave. East 
Toronto, Ontario 


CANADA M4X 5H 


1 Commissioners Alberger and Stern moved to strike the pricing allegation. The motion was defeated by 
a vote of 3-to-2. 
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FMC Automotive Service Equipment Division 
Industrial Park 
Conway, Ark. 72032 


FMC Corp. 
200 E. Randolph Drive 
Chicago, Ill. 60601 


Factory Direct 
8137 Douglas Avenue 
Kalamazoo, Mich. 49007 


H & H Wholesale, Inc. 
20070 Trentwood Court 
Trenton, Mich. 48183 


Rubber, Inc. 
2419 S. Michigan Avenue 
Chicago, Ill. 60619 


Grey Products 
Box 34 Star Route 
Durand, Wis. 54736 


Hanco 
1101 West 79th Street 
Bloomington, Minn. 55410 


Midland Tire Supply 
335 West 9th Street 
Indianapolis, Ind. 46202 


J. A. Peterson Co. 
1423 Hanley Industrial Park 
St. Louis, Mo. 63144 


Orval Davis Tire Co., Inc. 
Bolivar, Mo. 65613 


Myers Tire Supply— 
(a) 2117 59th Street 
St. Louis, Mo. 63110 
(b) 207 W. Cevallos Street 
San Antonio, Tex. 73204 
(c) 2307 Leeland 
Houston, Tex. 77003 
(d) 4953 Topline Drive 
Dallas, Tex. 75247 
(e) 3615 Air Park Street 
Memphis, Tenn. 38118 
(f) 419 Atando Avenue 
Charlotte, N.C. 
(g) 53 Teed Drive 
East Randolph Industrial Park 
Randolph (Boston), Mass. 02368 
(h) 2225 St. Clair Avenue 
Cleveland, Ohio 44114 
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(i) 1293 South Main Street 
Akron, Ohio 44309 
(j) 5406 North Albina 
Portland, Oreg. 97217 
(k) 80 Hegenberger Loop 
Oakland, Calif. 94621 
(1) 2600 W. Barberry Place 
Denver, Colo. 80204 
(m) 520 South 5th W. 
Salt Lake City, Utah 84101 


Dub Actkinson & Son 
306 Austin Street 
San Antonio, Tex. 78215 


Dallas Service Station & Garage Equipment 
3210 Elm Street 
Dallas, Tex. 75226 


Spradley Auto Supply Co. 
3333 May Street 
Forth Worth, Tex. 76110 


D & J Enterprises 
5660 Gladview Drive 
Memphis, Tenn. 38122 


Auto Parts & Electric 
215 North Center 
Statesville, N.C. 28677 


Retreaders Supply 
3000 N.W. 62nd 
Miami, Fla. 33147 


Dugco Supply 
242 Falcon Drive 
Forest Park, Ga. 30050 


R. H. Scales Co. 
121 Brookline Avenue 
Boston, Mass. 02215 


Senter Tool Co. 

Senter Auto Supply, Inc. 

Route 125 

Planstow, N. H. 03865 

Karl’s Equipment & Supply Co. 
29-28 Eaton Road 

Wantaugh, N.Y. 11793 


Siegmund Cherman Co. 
916 Kast Garden Road 
Vineland, N.J. 08360 


Automotive Equipment Co. 
34400 Lorain Road 


North Ridgeville, Ohio 44035 
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Akron Tire Supply Co. 
895 East Tallmadge Avenue 
Akron, Ohio 44310 


Wholesale Tire Co. 
Route 30 West 
Imperial, Pa. 15126 


Chabot’s Equipment & Supply Co. 
P.O. Box 1452 

Portsmouth, Ohio 45662 

West Virginia Tire Supply 

P.O. Box 3144 

Charleston, W. Va. 25332 


South Shore Jack Co. 
5 Sterling Road 
Brockton, Mass. 02402 


Stidham Tire 
3900 White Tire Road 
Landover, Md. 20785 


Loomis-Root Inc. 
145 Kerr Street 
Buffalo, N.Y. 14211 


Northwest Sales Group 
5718 1st Avenue South 
Seattle, Wash. 98108 


Claude Smith, Inc. 
2432 N.E. Union Avenue 
Portland, Oreg. 97212 


Duplessis 
7402% North Crestline 
Spokane, Wash. 99207 


Les Schwab 

P.O. Box 667 

Madras Highway 
Prineville, Oreg. 97754 

K & L Auto 

160 10th Street 

San Francisco, Calif. 94103 


Calteamco 
2999 Teagarden Street 
San Leandro, Calif. 94577 


Mark Dentoni 
P.O. Box 7012 
Stockton, Calif. 95200 


Grady & Watson 
2451 South Euclid 
Ontario, Calif. 91761 
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McGee Co. 
1140 South Jason Street 
Denver, Colo. 80223 


Westesco 
800 South Vail Avenue 
Montebello, Calif. 90640 


Mark C. Bloome Co. 
1347 North Blue Gem Street 
Anaheim, Calif. 92806 


Fed Mart 
3851 Rosecrans 
San Diego, Calif, 92110 


Palder Equipment Co. 
1920 East Buchanan 
Phoenix, Ariz. 85036 


Arizona Rubber 
2939 North 31st Avenue 
Phoenix, Ariz. 85017 


Beiter Supply Company 
4133 North 19th Avenue 
Phoenix, Ariz. 85015 


Rangs Auto Supply 
520 South 52nd Street No. 207 
Tempe, Ariz. 85281 

(c) David J. Dir, U.S. International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436, is hereby named Commission 
investigative attorney, a party to this investigation; and 

(3) For the investigation so instituted, Chief Administrative Law 
Judge Donald K. Duvall, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the 
presiding officer. 

(4) Pursuant to section 337(b)(3) of the Tariff Act of 1930 and 
section 201.4(d) of the Commission Rules of Practice and Procedure, 
the Commission is notifying the Secretary of the Treasury that it has 
reason to believe, based on information before it, that the above 
described investigation includes a matter which may come within the 
purview of section 303 of the Tariff Act of 1930 or the Antidumping 
Act of 1921. Under section 337(b)(3), as amended by section 1105 
(a)(2) of the Trade Agreements Act of 1979, any final decision of the 
administering authority under section 303, 701, or 731 of the Tariff 
Act of 1930 with respect to the matter notified shall be conclusive 
upon the Commission with respect to the issue of less-than-fair-value 
sales or sudsidization and the matters necessary for such decision. 
The administrative law judge is instructed, pursuant to the 
authority granted him under section 210.30(b) of the Commission 
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Rules of Practice and Procedures, to allow discovery on matters 
within the purview of the aforementioned sections only to the extent 
that it does not duplicate any investigative activities conducted in a 
related proceeding. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s Rules of Practice and 
Procedure, as amended (19 CFR 210.21). Pursuant to section 201.16(d) 
and 210.21(a) of the rules, such responses will be considered by the 
Commission if received not later than 20 days after the date of serv- 
ice of the amended complaint. Extensions of time for submitting a 
response will not be granted unless good and sufficient cause therefor 
is shown. 

Failure of a respondent to file a timely response to each allegation 
in the amended complaint and in this notice may be deemed to con- 
stitute a waiver of the right to appear and contest the allegations of 
the amended complaint and this notice, and to authorize the presiding 
officer and the Commission, without further notice to the respondent, 
to find the facts to be as alleged in the amended complaint and this 
notice and to enter both a recommended determination and a final 
determination containing such finding. 

The amended complaint except for the confidential information 
contained therein, is available for inspection by interested persons at 
the Office of the Secretary, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, and in the Commission’s 
New York Office, 6 World Trade Center, New York, N.Y. 10048. 

By order of the Commission. 

Issued: November 2, 1979. 

Kenneth R. Mason, 
Secretary. 


In the Matter of 
CERTAIN PLASTIC-MOLDING APPAR- ¢ Investigation No. 337-TA-66 
ATUS AND COMPONENTS THEREOF 


Notice oF Commission REQUEST FOR PuBLic ComMENTS CONCERNING 
SETTLEMENT AGREEMENT 


Recommendation of ‘‘no violation” issued: 


In connection with the Commission’s investigation, under section 
337 of the Tariff Act of 1930, of alleged unfair methods of competition 
and unfair acts in the importation and sale of certain plastic-molding 
apparatus and components thereof in the United States, the ad- 
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ministrative law judge (ALJ) recommended on October 2, 1979, that 
the Commission determine that there is no violation of section 337. 
The ALJ certified the record to the Commission for its consideration. 
Copies of the ALJ’s recommendation may be obtained by interested 
persons by contacting the office of the Secretary to the Commission, 
701 E Street NW., Washington, D.C. 20436, telephone 202-523-0161. 


Settlement agreement signed by complainant and all respondents: 


The ALJ’s recommendation of ‘‘no violation” follows a joint motion 
by all parties to terminate this investigation, which was supported by a 
settlement agreement signed by complainant and all respondents. The 
ALJ found that since no formal evidentiary record was made, there is 
no evidence of the unfair acts and unfair methods of competition 
alleged with respect to the importation and sale of certain plastic- 
molding apparatus and components thereof made in accordance with 
the claims of U.S. Letters Patent No. 4,065,246 and U.S. Letters 
Patent No. 3,776,991. 


Written comments on the public interest requested: 


Since all parties have filed a joint motion to terminate this investi- 
gation, which is supported by the settlement agreement, and since the 
ALJ has recommended termination on the basis of the settlement 
agreement, no oral argument will be held with respect to the ALJ’s 
recommendation. However, in light of the Commission’s duty to con- 
sider the public interest, the Commission requests written comments 
from persons concerning the effect of the termination of this investiga- 
tion, supported by the settlement agreement, upon (1) the public 
health and welfare, (2) competitive conditions in the U.S. economy, 
(3) the production of like or directly competitive articles in the United 
States, and (4) U.S. consumers. These written comments must be filed 
with the Secretary to the Commission no later than 30 days after 
publication of this notice in the Federal Register. The text of the 
settlement agreement follows. 

Text of the settlement agreement: 


This agreement, effective as of September 28, 1979, by and between 
IP Container Corp. of Paterson, N.J., and Paul Marcus, referred to 
collectively herein as ‘Complainants’, and Nissei America, Inc. of 
Santa Fe Springs, Calif.; Nissei Plastic Industrial Co. Ltd., of Japan; 
Nissei ASB Machine Co. Ltd., of Japan; Katashi Aoki Laboratory of 
Japan, referred to collectively as the ‘‘Nissei Companies”, and their 
respective successors, assigns, licensees and/or heirs; 

Whereas, the aforesaid parties desire to settle the differences between 
them which are at issue in the now pending investigation before the 
U.S. International Trade Commission, known as “In the Matter of 





INTERNATIONAL TRADE COMMISSION NOTICES 


Certain Plastic Molding Apparatus and Components Thereof,’’ Inves- 
tigation No. 337-TA-66, without making any admissions on the issues 
raised in said investigations. 

Whereas, complainants warrant and represent that IP Container 
Corp. has all right, title and interest in and to U.S. Patents 3,776,991 
and 4,065,246 which are the patents in issue in said investigation, and 
that no other party has acquired or has an unexercised right to acquire 
any right, title, or interest in said U.S. Patents 3,776,991 or 4,065,246; 

Now therefore, in consideration of the obligations recited below, the 
parties agree as follows: 

1. To jointly file upon the execution of this agreement, a stipulation 
in the U.S. International Trade Commission requesting termination 
and dismissal of the pending Investigation No. 337-TA-66, with 
prejudice. 

2. Upon execution of this agreement, the Nissei companies agree to 
effect a payment to complainants of a sum of money specified in the 
appendix to this agreement, provided, however, that if for any reason 
said Investigation No. 337-TA-66 is not terminated and dismissed as 
against said Nissei companies and its past and future customers, Com- 
plainant shall refund to the Nissei companies the amount paid here- 
under, and the stipulation for termination and dismissal, and the 
release and covenant not to sue provided for in paragraphs 1 and 3 
hereof, shall be null and void and of no binding effect upon either 
party. 

3. Complainants hereby release and discharge the Nissei companies 
and their past and future customers from all existing claims for past 
and future damages resulting from alleged direct, indirect, contribu- 
tory and/or inducement of infringement of said U.S. Patents 3,776,991 
and 4,065,246, and covenant and agree that no future actions for 
direct, indirect, contributory and/or inducement of infringement of 
said patents will be brought against the Nissei companies and/or its 
past or future customers based upon: 

a. The past or future manufacture, use or sale of the Nissei ASB 
series stretch-blow injection molding machines, or any modifications 
or improvements thereof. 

b. The past or future manufacture, use or sale by one or more of 
the Nissei companies of any other stretch-blow injection molding 
machines not designated as an ASB series machine but used for manu- 
facturing biaxially oriented plastic products from a parison and having 
(1) an injection station, a heating station, a stretch blow station, and 
a release station, (2) a rotary plate, which is also referred to as a 
transfer means, (3) core rods which remain at each station of the 
machine and do not travel with the rotary plate or transfer means to 
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any other station, and (4) wherein the parisons travel from station to 
station while on a neck mold attached to said rotary plate or transfer 
means and do not travel with any core rods from station to station. 

4. The parties agree that the only publicity piece to be released by 
them will be that complainants and the Nissei companies have 
settled their differences over the investigation in the U.S. International 
Trade Commission involving IP Container’s patents U.S. 3,776,991 
and 4,065,246 and the Nissei ASB machines. Nissei shall continue to 
be free to import, manufacture and sell their ASB machines in the 
United States. 

5. The parties further agree that neither party will make any com- 
ment about the aforesaid settlement which might tend to prejudice, 
disparage or injure the other. 

6. The effective date of this agreement is September 28, 1979. 


Additional information: 


The original and 19 true copies of all written submissions must be 
filed with the Secretary to the Commission. Any person desiring to 
submit a document (or portion thereof) to the Commission in confi- 
dence must request in camera treatment. Such request should be 
directed to the Secretary of the Commission and must include a full 
statement of the reasons why the Commission should grant such 


treatment. The Commission will either accept such submission in 
confidence or return it. All nonconfidential written submissions will be 
open to public inspection at the Secretary’s Office. 

Notice of the Commission’s investigation was published in the 
Federal Register of May 4, 1979 (44 F.R. 27504). 

By order of the Commission. 

Issued: October 31, 1979. 

Kennetu R. Mason, 
Secretary. 


Coxr From West GERMANY 


Notice of Change of Date for Submission of Written Statements 


Notice is hereby given that the date for submission of written 
statements by interested parties in this inquiry is changed from 
November 7, 1979, as orginally scheduled, to November 2, 1979. A 


signed original and 19 true copies of such statements should be 
submitted. 
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Notice of the inquiry and hearing was issued by the Commission on 
October 22, 1979. 

By order of the Commission. 

Issued: October 30, 1979. 


Kennetu R. Mason, 
Secretary. 
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